Jul-14-06 03:22em  From-RUTAN & TUCKER,LLP . 714-545-803% T-429 P.0Z F-085

RU ' AN Rchard Moamevideo
Dircct Dual. (714) 5623642

ATTORNEYS AT LAW . E-mail' fmenievideodiruran.com

“%719706 BdMtg ltem 8
Los Angeles River
~ Deadline: 7/14/06 Spm

July 14, 2006 SA314157;

T RN

RECEIVED

JUL 2006

SWRECE
Frecutive 0%,

VIA TELECOPY AND

9
[=,]
9
M~
FLECTRONIC MAIL o
<
NS
<«

Srate Water Resources Control Board
1001 I Street, 24th Floor {93814}
Sacramento, CA 95812-0100

Amn: Ms. Song Her

Clerk to the Board

Re:  Comments to July 19, 2006 Board Meeting Agenda ltem No. %—Proposed
“Resolution Setting Aside the Adoption of an Amendment to the Water
Quality Control Plan for the Los Angeles Regional Water Quality Control
Board Incorporating A Total Maximum Daily Load for Trash for the Los
Angeles River”

Dear Ms. Her:

The following comments concern the State Water Resources Control Board’s proposed
“Resolution Sening Aside the Adoption of an Amendment to the Water Quality Control Plan for
the Los Angeles Regional Water Quality Coniroi Board Incorporating A Total Maximum Daily
Load for Trash for the Los Angeles Ryver,” as appended 1o the July 7, 2006 notice regarding the
same. These comments also address the drafi agenda for this Resolution, and are being.
submitted on behalf of the Cinies of Arcadia, Baldwin Park, Bellflower, Cerntos, Commerce,
Diamond Bar, Downey, Irwindale, Lawndale, Morrovia, Maoniebello, Monterey Park, Pico
Rivera, Rosemead, San Gabnel, Santa Fe Springs, Sierra Madre, Signal Hill, South Pasadena,
Vernon, West Covina and Whither (hereafter “Cities™), all of whom are the named
Peritioners/ Appellants 1 that case entitled Ciry of Arcadia. et al v. Siale Water Resources
Conirol Board, et al., Fourth Appellate Court Case No. D043877, and San Diego County
Superior Court Case No. GIC803631.

There are two primary defects with the draft Resolution and agenda:

(1)  The proposed Resolution is deficient in that it does not confirm that the Boards
will prepare an Environmenral Impact Report (“EIR™) or 13 funcrional equivalent in conjunction
with the adoption of a new TMDL for trash for the Los Angeles River, as required by the Wit of
Mandate issued by the San Diego Superior Court. '

) To the extent that the draft agenda discussion for item 8 may be read as
concluding that the draft resolution jtself satisfies the Writ of Mandate such that a returm
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rerminating jurisdicuon can be filed, the document fails to conform with the Writ, Judgment, and
Court of Appeal’s decision, and is defective. Thus, & further retum will be reguired to be
submitted, showng in fact that the Writ is being complied with through the preparation of the
functional equivalent of an EIR.

A. The Draft Resolutien Fails To Resolve That the Regional Board Will Prepare
An EIR, Or A Functional Equivilent, As Required By The Writ of Mandate
And The Court Of Appeal Decision.

The Court of Appeal’s published decision, and the Judgment and Writ of Mandate
{copies of which are all included with these commenis) malke i1 very clear that the Trash TMDL
was to be voided and sct aside as a result of the State and Regional Boards” failure 10 comply
with the requirements of the California Environmental Quality Act (*CEQA™).” '

The Judgment provides that the Trash TMDL s “void, invalid and unenforceable.”’
The Writ of Mandate similarly provides, in relevant part, that:-

vOU ARE HEREBY DIRECTED AND COMMANDED
immediately upon receipt of this Wnit fo set aside your action 1aken
in: (1) adopting the Trash Total Maximum Daily Loads for the Los
Angeles River Watershed, dared September 19, 2001, {2) adopting
the State Water Resources Control Board Resolunion No. 2002-0038
on February 19, 2002; (3) adopting Califorma Regional Water
Quality Cunirol Board, Los Angeles Region Resolution No. 01-013
on Seprember 19, 2002; {4) adopting the Amendments to the Water
Quality Control Flan — Los Angeles Region for the Los Angeles
River Trash TMDL, as reflected in Anachment A to Resolurion No.
01013 .. .. ,

Finally, the Court of Appeal provided that the trial court wcorrectly invalidated the Trash
TMDL on CEQA grounds” (City of Arcadia v. State Water Resources Control Board (2006 135
Cal.App.4th 1392, 1426), and upheld the mal court’s Judgment in this regard. In making this

ruling, the Court of Appeal affirmed the Writ of Mandate’s Tequirement that the Water Boards
prepare an EIR or 118 functional equivalent:

e

The statement of decision also found that “there is evidence in the Administrative Record 1o
support a faw argument that the Project will have an adverse enviropmental impact under CEQA.
(See, e.2., AR 1001, 3261, 3225, 3268, 4805, 4904, 5276, 3280, 5286, 5200, 5296 5412-13,
5428-29, 5558-89 [increased burden on governmental services]; 772-3, 1000-02, 3225, 3260-61
\the catch pasins will cause increased air pollunion, increased noise, increased waffic and traffic
hazards, and mcreased energy consumption.)” ' '

227/0n5121-0007
220983 U $0T 06




e

Jul-14=06 03:23pm  From-RUTAN & TUCKER,LLP 714-546-0038 T-429 P.04/41 F-085

ATTORNIYY AL LAW
Srate Water Resources Control Board
July 14, 2006
Page 3

YOU ARE FURTHER DIRECTED AND COMMANDED to
suspend all activity relating 1o the Los Angeles River Trash TMDLs
that could resuls in any change or alreration to the physical
environment until you have reconsidered the Los Angeles River
Trash TMDLs and brought 1t into compliance with the requirements
“of the California Envitonmental Quality Act ("CEQA™) through the
preparation of an environmental review decument that is the
funcrional equivalent 1o an Environmental Impact Report, in
accordance with law. (Writ of Mandate, pp. 2-3, emphasis added.)

The proposed Resolution, however, fails 10 indicate thar an EIR, or the functional
equivalent of an EIR, will be prepared by the Water Boards, as required by the Writ of Mandate
and the Court of Appeal's deciston. In fact, the Resolution implies, by its lack of reference 10 an
EIR, that the Water Boards believe the prior negative declaration approach was appropniale. '
Yer, the Writ of Mandate 1s veTy clear that the new CEQA docament must be the functional
eguivalent of an EIR. :

In addition, the draft CEQA document posted by the Regional Board following i1s related -
notice dated July 7, 2006, demonsirates that the rvash TMDL does not comply with the Writof
Mundate because the Water Boards do not intend 1o prepare the functional equivatent of an EIR
in complance with CEQA. Even a small sampling of deficiencies in the proposed document
shows that it does not constitute the functional equivatent of an EIR in accordance with CEQA.

First, the environmental document now being considered was prepared ‘within
approximately fen days of the Scoping Session held 1o solicit guidance from other agencies and
the public, on the proper scope and content of the environmental information to be included in
the document. 1115 absurd, onits face, 1o pretend that the functional equivaient of an EIR could
be prepared within such a short period of ime. Indeed, most draft EIRs take a mimmum of six
months 10 prepare. '

Second, the Regional Board’s CEQA documentation fails 10 recognize several project
impacts that the Court of Appeal and tnal court already expressly found could have potential
significant adverse environmental effects. (See
htm;/fwww.Swrcb_cggowrwacbd/htmlfbnaRes/t_ygg_thSO New/CEQA%20Checklist%20gnd%2
Q Determination_l.os%zOAngeles%zﬂRiver%ZO'I‘rash%ZUT MDL.pdf.) For example, the courts
ruled that the use of subterranean vortex separstion systems will have potennal sigmficant
adverse environmental 1mpacts consisting of soil disraptions. Nonetheless, the CEQA
documentation developed by the Regional Board contradicts this judicial ruling. At page g,
Secuon 1.8. 11 poses the guesnon whether the project will cause ~dispuptions, displacements,
compaction Or OVETComing of the so1l?” It answers this queshion by checking a box thart states
the project will have a ‘Jess than significant {impact] wirh Mitigarion Incorporated.”™ The
documentation then goes on 1o include a conclusory discussion of “standard construction

227/065121-0067
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techniques including, but not limited 10, shoring, piling and soil stabilization [that] can
[purpertedly] mitigate any potential shor-term impacts.” Tt also stales “in addition, adverse
jmpacis could be mitigated 10 less than significant levels if structural controls are properly

designed and sited in areas where the risk of soil distupiion is minimal.” (CEQA documentation
arp. 14.) -

The cursory discussion, however, contains no analysis whatsoever of what the impacts
will be from soil disruption, and, then, how and why the proposed mitigation measures will
address these impacts. It also contains no analysis of the potennal sites “where the risk of
disruption is minimal.” In fact, it contains no analysis of any potential sues. The documentation
likewise contains no evidence of the construction methods reterenced. This cursory discussion
falls far short of CEQA’s requirements 10 analyze and mitigate potentially significant adverse
impacts in an EIR.

Third, although the Regional Board purports to adopt the CEQA documentation under
public Resources Section 21159, 1118 manifest that the CEQA documentation does not comply
with that statute. Public Resources Code Section 2115%9(C) expressly requires thatthe
Environmental Analysis take mto account wa reasonable range of (1) environmental, economic
and technical factors, (2) population geographic sites, and (3) specific sites. The CEQA
documentation ignores these requirements.

For example, the CEQA documentation recognizes that there will be “potentially
significant impacts” 10 public services through costly maintenance of public facilities includmg
roads and other governmental services (CEQA documentation at pp. 11-12, Section 14.E. & F.).
It also states that significant cost will be imposed on municipahnies in order 1o comply with the

TMDL (p. 32). Yet, the CEQA documentation contains no analysis of any ““economic factors”
related 10 such significant Costs as required by Public Resources Code section 21159.

Likewise, section 21159 requires an analysis of a reasonable range of “specific sites.”
The CEQA documentation, however, is devoid of any analysis whatsoever of “specific sites” for
the approximately 3,700 vortex separation systems that are anticipated to be necessary for
“deemed compliance” with the TMDL.

Finally, one of CEQA’s substantive requirements is that an EIR contain an analysis of
praject altematives. (Pub. Resources Code § 21080.5(d)3X1); 14 Cal. Code Regs. § 15252;
Schoen v. Department of Foresiry (1997) 58 Cal.App.4th 556, 567, 572.) Despite this
requirement, the TMDL. contains no project alternative. Rather, 1t analyzes only the zero trash
discharge limit contained m the already voided 2001 TMDL.

These are but & small samphng of the deficiencies in the CEQA documentation circulated
by the Regional Board. Unformunately, these and the document’s other numerous deficiencies
provide an indication that the Regional Board does not intend 10 adopt the functional equivalent

2276312140067
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of an EIR in compliance with CEQA, as mandated by the Judgment, Writ of Mandate, and Court
of Appeal’s decision. : '

In ruling that the Trash TMDL was correctly m\falidated by the irial court, the Courvof
Appeal specifically discussed the defective CEQA analysis conducted by the Water Boards when
initially adopting the Trash TMDL, and concluded that:

__Neither the checklist nor the Trash TMDL includes an
analysis of the reasonably foresecable 1mpacts of construction and
maintenance of pollution control devices or mitigation measures,
and in fact the Water Boards develop no argument as 1o how they
ostensibly complied with the statule. . - Ticr two, project-specific
£IR’s would be more derailed under Public Resources Code
seetion 21159.2, but the Trash TMDL sets forth various
comphiance methods, the general impacts of which are reasonably
toreseeablé but not discussed.

As a maiter of policy, in CEQA cases a public agency must explain
the reasons for its actions 10 afford the pubhc and other agencies &
meaningful opportunity to participate n the environmental review
process, and 10 hold 1t accouniable for us actions. (Federation of
Hillside & Canyon Assns. v. City of Los Angeles, supra, 126

Cal. App.4th 1180, 1198 ) The Water Boards’ CEQA
documentation is inadequate, and remand is necessary for the
preparation of an EIR or tiered EIR, or functional equivalent,
as substantial evidence raises a fair argument the Trash
TMDL may have significant impacts on the environment. The
[trial] court correctly invalidated the Trash TMDL on CEQA
grounds. (City of Arcadia v. Srate Board. supra, 135 Cal.App.4th
at 1425-26.)

In complying with CEQA and preparing an EIR, the Water Boaxds are required by law 1o
reconsider the ennire project in light of CEQA’s standards, and the TMDL project and EIR must
be prepared consistent with all applicable CEQA requiremenis. (3¢e, ¢.&-, County of Inyo v.
Yorty (1973) 32 Cal. App.3d 795 [issuing writ invaliding project becanse of failure 10 prepare
EIRY; County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 183 [sustaming gbjection 1o
return to writ and rejecting as inadequate EIR filed m rewrn 1o initial writ of mandate); Counly of
inyo v. City of Los Angeles (1981) 124 Cal.App.3d 1 [sustaining subsequent abjecrion to later
refum to writ and rejecting as inadequate subsequent EIR filed in subsequent Teturn to jminal writ
of mandate].) '

227/445121-0087
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The Resolution is deficient because il improperly indicates that the prior CEQA analysis
will simply be revised, and because it fails 10 comply with the Wnt of Mandate and express
cemand of the Court of Appeal requiring the preparation of an EIR or tiered EIR, or a functional
cquivalent. The resolution also fails to recogmze that the TMDL must be revised as needed to
comply with CEQA. The Boards are thus engaged in the type of post hoc rationahization that has
been condemned by the courts, and have pre-committed 10 the project without adequaie CEQA
comphance. (5e¢ Redevelopment Agency of the Ciry of Huntington Parkv. Norm's Slauson
(1985) 173 Cal.App.3d 1121.) To the extent the Water Boards do not intend fo exercise their
discretion anew 1o revise the TMDL itself as necessary 10 comply with CEQA, and to prepare the
Court ordered functional equivalent of an EIR, the Board 15 acting confrary to the Writ of
Mandate.

Again, the draft TMDL and basin plan amendment posted by the Regional Board
following the relared nonce dated July 7, 2006 both demonstrat¢ that the Water Boards are pre-
committed 1o adopuing the same project without necessary changes. For example, the 2001 wash
TMDL voided as a result of the Cinies’ lawsuit provided for a two year monitoring period and
10% annual reductions in trash. Thus, afier two years of monitoning and 10% annua) reductions,
the voided 2001 TMDL’s comphance schedule would have imposed 30% reductions by the year
2006.

Showing the Water Boards’ intent 10 simply pick up where the void TMPL left off, and
despite the courts expressly ruling to the conirary, the new proposed TMDL now requires a 30%
reduction in trash with no monitoring period or 10% annual reductions during the initial years of
implementation. That is, the proposed TMDL simply-acts is if it is 2001 TMDL and the mnal
court had not voided that enaciment. Thus precomemitment 1o the invalidated project indicaies
that the Water Boards are not acting in compliance with law.

Under the Writ of Mandate and the Court of Appeal’s determination, “remand is v
necessary for the preparation of an EIR or riered EIR, or a functional equivalent.” “The draft.
Resolation should expressly confirm that the Water Boards will prepare an EIR or the functional
equivalent of one, and should admonish the Regional Board 1o take action to prepare the RIR as
required by the Writ of Mandate. .

B. The Draft Resolution Fails To Resolve That the Water Boards Will File A
" Further Return To The Writ Upen Preparation An EIR, Or A Functional
Equivalent, As Required By The Writ of Mandate And The Court Of Appeal
Decision.

To the extent that the draft agenda discussion for item 8 may be read as concluding that
the draft resolution itself sarisfies the Writ so that a return terminaring jurisdiction can be filed,
the document tails to conform to the writ, Judgment and Cours of Appeal’s decision.

22703 121-0067
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The purpose of a return 1s 10 confirm that all CEQA obligations have been satisfied in

compliance with pnor court orders on the project. (See, e.8., County of Inyo, 32 Cal. App.3d 705,

County of inyo. 71 Cal.App.3d 185 [sustaining objection 10 retum to writ and rejecting as

inadequate EIR filed in return 10 initial writ of mandate]; County of Inyo, 124 Cal App.3d 1
[sustaining subsequent objection to later refurn 10 writ].) Plainly, the draft resolution does not
satisfy the Warer Boards’ obligation to adopt an EIR, or its equivalent, that properly analyzes
and ameliorates all significant potential adverse environmental impacts from the proposed trash
TMDL. Further, there is no indication the TMDL project itself will be revised as needed w
ensure all foreseeable adverse impacts arc mitigated properly. Finally, on the face of the recently
circulated new Trash TMDL distributed by the Regional Board, it is clear that the Regional
Board has no mtention of preparing the functional equivalent of an EIR as required by the Writ
of Mandaie. :

Accordingly, the Resolution must be revised to provide that the Boards will submit a
further return to the Writ, atsuch time as the Boards believe they have properly complied with
the Judgment, the Writ of Mandate and the Court’s remand, through the preparation of an EIR or
functional equivalent for the new TMDL “project.”

Thank you for your consideration of these commems.

Respectfully submitted,

RUTAN & TUCKER, LLF -
Richard Montevideo
RM:
Enclosures

ce: Mr. Ken Farfsing

3751 21-000Y
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; By: C.NEPOMUCENO, Deputy
g SUPERIOR COURT FOR THE STATE OF CALIFORNLA
o | COUNTY OF SAN DIEGO
N Ly Emr
1! § THE CITIES OF ARCADIA, BALDWIN Case No. GIC 8§0363) ?
PARK, BELLFLOWER, CERRITOS,
12 | COMMERCE, DIAMOND BAR, DOWNEY, | Judge Wayne L. Pemson
(RWINDALE, LAWNDALE, MONROVIA, | Department 75
13 | MONTEBELLO, MONTEREY PARK, PICO

T
4 A , RE, JUDGMENT
SIGNAL HILL, SOUTH PASADENA, ME
15 | VERNON, WEST COVINA and WHITTIER,

municipal corporations,

Petitioners/Plainaffs,

v&.

THE STATE WATER RESOURCES

13 { CONTROL BOARD; and THE CALIFORNIA ‘

REGIONAL WATER QUALITY CONTROL [
|
|
1

20 | BOARD, LOS ANGELES REGION, and
DOES 1 through 50, inclysive,

Respondents/Defendants.

The Petition for Wnt of Mandate came on for hearing and wial 21 9:30 a.m. on November

5, 2003 in Deparmment 73 of the above-enttied Cowt, the Honorable Wayne L Peterson,

presiding. Richard Monievideo and Terence Gallagher, Rutan & Tucker, LLP, appeared on behaif
of Plammnffs and Periuoners the Ciues of Arcadia, Balewin Park, Beilflower, Cemnitos, Commerce,
Diamond Bar, Downey, lrwindale, Lawndale, Morrovia, Montebetlo, Monterey Park, Pico Rivera,
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Rbsemead, San Gabriel, Santa Fe Springs, Sierra Madre, Signal Hill, South Pasadena, Vemon,
West Covi}xa and Whirtier ("Peutioners™). Gregory Newmark, Depury Antomey General, Atorne
General of the Stave of Califormia, appeared on behalf of Respondents and Defendants Stare Water
Resources Conerol Board and Californiz Regional Water Quality Control Board, Los Angeles
Region.

The Admimistrative Record, the judicially noticed materials, the pleadings, the bricks, and
oral argument having been fully reviewed and considered by the Court, and the Court having

issued its Statement of Decision on % .
IT IS HEREBY ADJUDICATED, ORDERED, AND DECREED thar: '

(1) Judgment is entered in favor of Petitioners and against Respondents on the Petition for
Writ of Mandate. | |

(2) Fach of the following are void, invalid, and unenforceable: (1) the Trash Total
Maximum Daily Loads for the Los Angeles River Watershed, dated September 19, 2001; (2) State
Warer Resources Cantrol Board Resolution No. 2002-0038 adopted on Fabruary 19, 2002; (3}
California Regional Water Quatity Control Board, Los Angeles Region Resolution No. 01-013,
adopted on Seprember 19, 2001; (4) the Amendments to the Water Quality Contol Plan - Los
Angeies Region for the Los Angeles River Trash TMDL, as reflected in Anachment A o
Resolution No. 01-013; (5) the Regulatory Action taicen by the State of California Office of
Adminisative Law dated July 16, 2002, establishing “no trash™ as the total maximum daily load
of trash allowed o be discharged into the Los Angels River and adopting “a schedule for the

progressive zrainmemt of this standard overa aeriud of about welve years;” 2nd (6) Californiz

Regional Water Quality Control Board, Los Angeles Region Memorandum dated July 29, 2002
regarding the Los Angeles River Watershed and Ballona Creek Trash TMDLs. The regulatory

actions described in numbers {1)-(6) above regarding the adoption of Trash Total Maximum Daily |

Lozads ‘or the Los Angeles River Watershed shall be referred (o collectively as the "'Los Angeles

River Trash TMDLs.”

(3) A Perempiory Writ of Mandare be issued under the seal of this Court commanding the

Srate Water Resources Conwrol Board and California Water Resources Conkol Board, Los

iy
o2 oadTT LoeT En li HJDGMENT
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Angeles Region and all officers, officials, agents, anomeys, employecs and persons and entities
acring on behalf of, or through color of the aurhority of State Water Resources Control Board and
California Water Resources Cantrol Board, Los Angeles Region, to se aside the Los Angeles

River Trash TMDLs, and not 1o take sny other or further steps 1o implement, enforce or apply the
Los Angeles River Trash TMDLs.

(4) Petitioners shall be awarded costs in the amount of ) ? 2 é& _(&f_

(5) That this Court reserve general jurisdiction herein.
4 2083 | WAYNE L. PETERSON

Dared: DEC 2
Hon. Wayne L. Peterson

Judge of the Supreme Cour of California

SUBMITTED BY:
RUTAN & TUCKER, LLP

S Y PV
’ Richard Montevideo

Anorney for Plaintiffs/Petitioners

-3 .
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8 SUPERIOR COURT FOR THE STATE OF CALIFORNIA
9 COUNTY OF SAN DIEGO
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12 { COMMERCE, DIAMOND BAR, DOWNEY, |Judge Wayne L. Peterson
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RIVERA, ROSEMEAD, SAN GABRIEL,

14 | SANTA FE SPRINGS, STERRA MADRE, WEPEREMFIORY WRIT OF
SIGNAL HILL, SOUTH PASADENA, MANDAT

15 | VERNON, WEST COVINA and WHITTIER,
municipal corporaiions,

Petitioners/Plainnils,
s,

THE STATE WATER RESQURCES
19 { CONTROL BOARD; and THE CALIFORNIA
REGIONAL WATER QUALITY CONTROL
20 § BOARD, LOS ANGELES REGION, and
DOES 1 through 350, inclusive,
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1 TO STATE WATER RESQURCES CONTROL BOARD and CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD, LOS ANGELFES REGION, AND TG

| THEIR OFFICIALS, OFFICERS, AGENTS, ATTORNEYS, EMPLOYZES, AND TOALL
PERSONS ACTING ON THEIR BEHALF, OR THROUGH OR UNDER COLOR OF THEIR

3V

AUTHORITY:
Judgment having been entered in this action stating that Peremptory Writ of Mandate be

o Gh e

issued from this Cour,
YOU ARE HEREBY DIRECTED AND COMMANDED immediately upon receipt of this

Writ to set aside your action taken in: (1) adopring the Trash Toral Maximum Daily Loads for the

L~ I ]

10 | Los Angeles River Watershed, dated September 19, 2001; (2) adopiing State Water Resources

11 | Conrol Board Resolution Neo. 2002-0038 on February 19, 2002; (3) adopting Califomia Regional
12 | Water Qualiry Conirol Beard, Los Angeles Region Resolution No. 01-013 on September 19, 2001;
13 { (4) adopring the Amendments to the Water Quality Coutrol Plan — Los Angeles Region for the los
14 | Angeles River Trash TMDL, as reflected in Attachment A 1o Resolution No. 01-013; (5) seeking

15 | the Approval Qf Regulatory Action by the State of California Office of Administrative Law dated
16 § July 16, 2002, establish:ng “no rash’ as the total maxirmum daily load of wash atlowed 1o be .
17 § discharged into the Los Angeles River and adopring “a schedule for progressive atvainment of this
18 | standard over a period of abous Twelve years;” and (6) issuing the California Regional Water

19 % Quality Canwol Board, Los Angeles Region Memorandum dated July 29, 2002 regarding the Los

20 { Angeles River Watershed and Ballona Creck Trash TMDLs. The regulatory actions described in

2v L iiets (13-(8) abuve regarding adopion of Trash Towsl Maxwumum Dally Loads for the £os i

221 Angeles River Watershed shall be referred 10 cotlecuvely as the “Los Angeles River Trash
23 { TMDLs.” ' |

vOU ARE FURTHER DIRECTED AND COMMANDED 0 cease and des:st from any
o5 River Trash TMDLs.

25 | and all actions to implement, enfores, oF otherwise apply the Los Angel

YOU ARE FURTHER DIRECTED AND COMMANDED 1o saspend all a

it any change or alteraton to the {

ctiviry relating

27 | 1o the Los Angeles Raver Trash TMDLs that could result

28 § physical envirorunent wnul you have reconsidered the Los Angeles River Trash TMDLs and

lu-ilmul .
2-

WCaruryy W -
Rerw iy Propencd] FEREMFTORY WRIT OF MANDATE
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1 § brought it into compliance with the requiremnents of the California Environmental Quality Act

(“CEQA™) through the preparation of an environmental review document that is the functional

3

equivalant so an Favironmental Impact Report, in accordance with lew.
YOU ARE FURTHER DIRECTED AND COMMANDED 10 make and file a return to thig
Writ an or before ninety (30) days from the date 2 copy of this writ is served upon you, sening

Y

forth what you have done to comply with this Wnt.
Under Public Resources Code Section 21168.9(b), this Court wil] retain jurisdiction by

way of a refurn to this Perempiory Wrir of Mandate until the Court has deterrmined that you have

w e a0 O b e

complied with the provisions of CEQA. | .

10 Under Public Resources Cade Section 21168.9(c), this Court does not direct you 10

11 J exercise your lawful discretion in any particular way.

121 WITNESS the Honorable Wayne L. Peterson, Judge of the Superior Court.

13 ATTEST MY KAND and the seal of this Caurt, this 2¢Piay of Dectunges, 2003,

15 | Dared: DEC 2 4 2003 By _C NEPOMUCENO  Depu frf
Cldek of the Sar Diego Superior Court of
16 California

18 LET THE WITHIN WRIT ISSUE.

DEC 2 4 2003 WAYNE L. PETERSON

Hon. Wayne . Peterson
Judge of the Superior Court of Californiz

20 { Dated:

23 | SUBMITTED BY:
24 { RUTAN & TUCKER, LLP -

25 i By: v
ichard Montevided
26 Anorney for Plawnn{fs/Petitioners
7
28
pevidioputing _ .3-
2003424 00T Z‘ ! ’ EREMPTORY WR-{T OF ML@ATE

$2410H8 02 45/ 2603
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LEXSEF 135 CAL APP4TH 1392

CITY OF ARCADIA er al., Plaintiffs and Appellants, v. STATE WATER
RESOURCES CONTROL BOARD et 2i., Detendunts ana AppeHants.

DO43877

COURT OF APPEAL OF CALIFORN]A, FOURTH APPELLATE DISTRICT,
DIVISION ONE

135 Cal. App. 3th 1392; 38 Cal. Rptr. 3d 373; 2006 Cal App. LEXIS 92; 2006 Cal.
Daily Op. Service 797; 2006 Daily Jouraal DAR 1145

January 26, 2006, Filea

SUBSEQUENT HISTORY: Reheanng demed by Ciy
of Arcadia v. Siate Warer Resowrces Conrol Board,
2006 Cai App LEXIS 224 (Cal. App 4th Dist, Feb. 17.
2006)

Review demed by Cuy of Arcadia v. Staw Warer Res
Controd Bd., 2006 Cal LEXIS 4781 ¢Cal., Apr. 19 2006)

PRIGR HISTORY: [***1] Superioy Court of San
Diego County, No. GIC803631, Wayne L. Pererson and
Linda B. Quinn, Judges.

City of Arcadia v Unized States EPA, 265 F. Supp. 2d
1132 2003 U'S Dist LEXIS 9039 (N D Cal  2003)

SUVMIMARY: CALIFORNIA OFFICIAL REPORTS
SUMMARY

. Regional and srate water qualiy bodrds sought to
amehorate she problem of hmer discharged from municl-
pal storm drans Wnlo 4 river through the adophan and
approval of a plannung document. Several cwes alleged
Inat the boards violated the Clean Water Act, 33USC 3
125] ¢1 seq . or the Porer-Cologre Act. Har Code 2
2000 of aeg , Dy icihmg the jovels of pormisaie poilu-
uon, known as toial maximum daily loads (TMDL's), at
zero. The cuwies agreed that mash pollunen had 10 be
remedied bur upposcd the target of zcro as upztamable
snd nordmately expensive. The uial cowrt pamally
aranied the ciues’ penmien for wiip of mandate, (Superior
Court of San Dicgo County, No GICE6363], Wayne L
Poterson nd Lipds B. Quuon, Judges )

The Count of Appeal aftirmed as fo e Trial vOU'S
nnding that the FMDL vislated the Calforma Environ-
nental Quality Act {CEQA) 4ng us W the citied appeal.
Tho judgment was reversed insafar 23t wus based on the
TMDL's lack of an ussimujanive capacity study, inclusion
on the smgared water body hst, and consideranion of

econotue factors, and also msofar as it granted declara-
tory relief regarding the pwporied mclusion of non-
navigablc warers m the TMDL. The coun found thar the
regional board's cavironmental checklist was deficiens
and thar there was sufficient ovidence of a {air argument
that the project rght have a sigmficant cifect on the
environmeny, Hus necessiatng an environmental mpact
report or us funchional equivalent under CEQA. The mal
crred by subsomring iis own judgment for thar of the
boards on the issuc of whether the adoprion of the
TMDL should have been preceded by a sciennfic smdy
of the assimulanve capacawy of the tiver. Federal law did
not require the regional board o conduct an assimilative
capacity study before adopring the TMDL. By its plain
erms, Wur Code § 13267, was mapphicable 3t the
TMDL stage, and thus the mal cowrt errad by invahdat-
ing the TMDL on that ground. The TMDL sufficientty
noufied affected parmies of its nciusion m the siar's
1998 303(d} list of substandard waters as an umpaired
waler bady The courn rejecied the ciries’ ¢laun that the
mal court erred by not invahidating the TMDL on the
additional ground that the boards {*1393] fauled 10 pro-
vide for deemed compliance with the target through cer-
tain methods (Upimen bv McConnell, B T warh Mcin-
tyTe and Inon, J1., concuming.)

HEADNOTES: CALIFORNIA OFFICIAL REPORTS
HEADNOTES ’

Ctassified 1o Cahforniz Digest of Official Repoirs

(1) Pottutivn and Conservation Laws § S5--Clean Wa-
ter Act--Etfeet on Srates.—~The Cleun Wuler At plaves
primary rehance for deveioping wateT quality atundards
on ihe 31ales. IT requires each s1ate 10 develop such sun-
Jurds anG review them al least once every theve years tor
feguired modifications, pussuant to 33 U O 3 13130,
feiety The slandards must include designualed wses such
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25 TeCTeation, Raviganon of the propugation of fish, shetl-
fish and wiidhlc; waler quality criterid sufficient w pro-
wcr the designaied uses, and 31 snti-degradanon pohey,
pursusai 10 JOCFR g3 1316134 Jo-131 12 (2003).
The water quahly ¢rieria can be cxpressed W naTanve
farm or 3 aumene form, <8 specific pollutsat con-
cenmations. Narranve cniena ae broad statements of
desirable water quality goals n a waier quality plan. For
cxample, "1o toxic pollutants 1 10xie amoums” would be
a partauve deseripnon. The Clean Warter Act focuses on
Two possiblic SOUICEs of pollution. point SQUICEs and nop-
pownt Sources. “Point source” rmeans any discernable,
confined and discrete CORVEYRNCE such as & pipe, dich,
channel, nnel, of condu, as provided i 33 U SC ¥
1362(14). The Cican Waier Acl does not deling noapont
source pollusion, but W has been described as nothing
mote than & water poiluson problem 1ot iavolving a dis-
charge from a pownt 30urce. Srares remain at he froar ling
in combating poliunion, and 50 long us the State does not
artemmpt 1o adopt more lemenl pollunon conwol measures
Than those already in place under e Clean Walcr ACT it
does not prohibil state acuan ' :

(2) Pollution and Conservation Laws § S-—-Water—
Naviopal Discharge Elimination System Permits—
Tatal Maximum Daily Loads.--Congress has deals with
-the problem of painr source polution using the Nanonal
Pollunen Discharge Elimupanon System {NPDES) per-
mur process. Under dus approach, compliance rests on
rechmology-based conmels that Lt the discharge of
pollution from any poInt source Into Certai waleTS
unless that discharge comphes with the Clean Water
Acr's specific TequireTnénts, pursuant @ 33 vse o3
131 EbM 1A NOTpOT SOUICES, because of their very
qature, ate nos tegulated under the NPDES  [*1394]
program. Insiead, Congress has addressed nonpowm!
sources of pollunon in a Scpafaie pornon of the Clean
Water ACT which cncourages siaes o develop areawide
wagte meatmcnl managerment plans. When the NPDES
system fals 10 adequately clean up certain NVers
«raams, or smaller waer srgments The Claan Walcr ACT
foquires use of 3 warer-qualiry bascd spproach States arc
required 1o idenufy such waters and rank them in order
of priorwy, and based on thai ranking, calculare levels of
permussible pollugon salted o] maximum daily loads
(TMDL's) under 33 LSC § 133 and 40
CFR § 130706 (2003) Thas list of substandard warers
s known 15 e 303(a) st {3 303 of the Clean Waker
Act having been codified us 33 USC » 1313 A
FMDL defines the speciiied maximum amount of 3 pol-
lutant which can be dischuryed of "leaded” 1010 the wa-
ters at 1ssue from ail cotnbied SQuItes. A TMDL must
be cstablished 2t 3 level Ascessary 10 smplement the ap-
plicablc wale? gquality srandards. A TMDL assgns @
wasic load atlocanion jo sach point sourcs, which i3 that

- 2006 Cal Daily Op. Service 797

portion of the TMDL's toiz] pollutznt toad, which 15 allo-
cated 1o 2 powt soarce for which an NPDES permil is
required. Omce 2 T MDL is devetoped, cffluent Hmit-
wons in NPDES permus must be consisient Wwith she
wuste load allocanons i the TMDL Under 33 USC 3
131360, 3 TMDL requiles 3 margin of safely
which takes into 3cCount any lack of knowlcdge concern-
g the relanonship berween effluent limutations and wa-
ter quality. The Environmental Prajecnion Agency may
allow staes 1o adopt and admimsies NPDES permut pro-
grams, and 1t has authorized Catifomia 1o admuaister
such a program. 33 U.5. C. s 1313 DA, (G does not
prohubit a Tegional water quality conmel board from idea-
tifying & waser body and estsblishing a TMDL for i at
essennally the same ume, oF mdicare  that formal
designanon op a stfc's 303(d) kst is a prerequisiic 10 3
TMDL. Secnon 1313(d){2) clanfics that 3 regianal board
may sunaltancously idenufy an snpared waet body and
cswbhish a TMDL for i,

(3) Pollution and Conservation Laws § S—-Warer—
Porter-Calogne Act—-Regianal Qualiry Control
Boards and Plaas.--Cahfornia impleracnrs the Clean
Waer act through she Porter-Cologne ACE war. Code, §
73000 er seq. Under the Porer-Cologne ACT, TRE Te-
gional water quakity congol boards regulate the quality
of walers within Their regions ander the purview of the
Stage Water Resources Conmol Bouard, pursuant 10 Wal
Code, § § 13000, 13100, 13200, 13241, 13242, In sce
cordance with Wae Code. 5§ 13050, subd U). 13240,
segional beards must formulate and adopy waer quality
conwol plans, commonly called bawin plans, which
[*1393] designate o peneticial uses To be protecied,
waler qualiry ohjectives and a program to meet the objec-
nvee. “Water quality objecuves” means the lLimuts or lev-
els of water quality conshiuchts of cheracterisuics which
are established for the reasonable protecnon of beneficial
uscs of waler oF the prevension of nuisance wirhin & spe-
cific area, as provided w War G ode. § 13030, subd (k).
The Environmenial Prawecnon Agency (EPA} must ap-
nrave or disapprove 2 srare’s total mavimumn daily load
(TMDL) withsa 50 duys of if5 SuDIMKEsSION, puTsuamt 10 33
USC ¢ i383an2) 1 e EPA gisapproves a smiie's
subrussion, i1 must esrablish s own TMDL within 30
duys of the disapprovai A rcgional board 15 authorized o
ipvestigale the quality of watcrs o 15 region, puishant
Wee Code. § 13267, subd {w, and when it equires 2
polluter to furnish rechnucal of menitoring program e~
pors, the burden. meluding costs, of these Teporls shatl

© bear a reasanuble refationshup 1@ e necd for the repons
and the benctis (0 be @bsancd from the repans, pursusil

0 3 (3267 subd (D)1) In establishing waler Quality
obiecuves a regional woard 15 Tequited 10 consider acve
o) factors, (nclusding sConomus cunsideranons, purbuant
0o Wdr Code. 3 13244, subd id). Sectun 13231 sabed.
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(dd7, does not define "economic considerations” o specify
a pamicular manner of comphiace. Thus, the mamer 1s
within a regional bourd's discrenon.

{4} Adminisirative Law § 95— Judicial Review znd
Reﬁef--&!ethnds--;\!andumus--Quusi—iegislative Acts.-
Lode Cov. Proc. § 10943, the administratlve manda-
mus stame, applics when the writ is issued for the pur-
posc of mqunng Mo the vahdwy of aoy final
administrative order or decisions made as the result of &
praceeding in which by law 2 heanng is roquired to be
ziven, evidence is required 1o be 1aker, and duscrenion in
the desermination of facts 15 vesied in the nfenor
mbunal, pursuant o ¥ 1094.5 subd {a) Acts of an
admuniswanve agency that are quast-legislauve in namre,
¢.g., estabhshmen of reguladons 1 carry our a SEATUIOTY
policy of dection, afc nol reviewable by admunistratve
mandamus. Rather, roview of 2 guasi-icgislanve acuon 13
rimted 1o wadiional mandsmus. -

(5) Mandamus § 74-Rehearing and Appeal—Review;
Scape--Petitioner’s Burden of Proof.--Under Code Civ
Proc. § 1083, review is limuted to an Inqury o
whether the action was arbigary, capricious oF caprely
lacking m evidentiary suppart, and the petitioner nas the
burden of proof 10 show That the decision 15 unreasonable
or wvalid as a maner of law. An sppellalc cour reviews
the record de novo except where the wial court made
foundational facrual findings, wiuch are binding on ap-
peal if supported by substannial evidence.
[*1396]

{6) Administrative Law § 10--Powers and Functions
of Agencies—Deference 1o Construcrion of Laws.--
Generally, considerable weight should be accorded 10 an
execurive deparmmonl’s  CORSTUCHION of a slztutory
scheme it 15 cnusted 1o adminisicr.

(7) Statutes § 11--Construction--Eegislative Intent—~
Examunarion of Language.--A feviewing court's pn-
mary aim i consiruing any law 1s 1o dererune the legis-
lative micpt In doing $0 the court 1ooks Tirst 1o the words
ot The SiaTin, giviag o ics waual atid widinary mean-

g

{8) Pollution ind Conservation Laws § S5-Water—
Taral Maximum Daily Load aad Potlutant Discharge
Requirements.—-A 10wl maxunum daily ioad (TMDL)
does not, by atsclf, prolubie any conduct of foqu:ireé Sny
ascnons. Instead, cach TMDL represenis 3 0l that may
be implemenied by adjusting pollutant discharge fe-
quirements n ndvidual Nanonal Pollution Discharge
El,minanon Sysiem permuts or esablishng nenpo:nt
source conmols. A TMDL forms the basis for fusther
SAAURISTALVY 3CTONS That May rEqure of propibut con-

duct with respect to parucularzed pollutans discharaes
und waer bodies.

(9) Pollution and Conservation Laws § 5--Water—
Environmental  Checidist Requirement--Regional
Quality Control Board's Basin Piaa 1o Incorporate 3
Trash in Total Maximum Daily Load.--In an ucuon
chailenging a regional waler guabicy conmrol board's basin
plan, which set the levels of pernussible pollunon for 2
flood conmol channcl, the mal court comectly concluded
that an environmental impact repart or its funcnional
equivalemt was necessary because the reglonal water
board's cavironmental checklist and towal maximum daly
load (TMDL) were deficient and there was sufficiem
evidence of 2 fair argumens that the project rmight have 2
significams effect on the enviropment

(12 Wykm, Summary of Cal Law (10th ed. 2005) Real
Property, § 833 ]

(10) Pollution and Conservation Laws § 2.1
California Environmental Quality Act--Impact Re-
poris-—-Necessity of Preparing; Requirements.—-The
Califormia Environmental Quality Act (CEQA) compels
the governmen first to :dennfy the env wonmenta] effects
of projects, and then 1o mugae those adverse effects
through the impasinon of feasible mngarion measures o
through the selection of feasible alternanves. CEQA
mandares that public agencics rcfram from approving
projects with significant environmental cifecrs 1f thece
are frasible aliernatives or [*1397] minganon measwres
that can subswnnally lessen or svoid those eticets
CEQA iz implemented through mitial smdies, negauve
declaranens, and emvironmenial impact repors (EIR's).
CEQA requures a goverumenial agency 0 prepare afl
EIR whenever it considers approval of a propased pro-
ject that may have a sigmficans effect on the environ-
ment 3f there is no substanual evidence 4 project may
have a sigmficant effect on the cnvironment or the wmnal

smdy Wentifies potenual significant effects, but provides

for mumuganon revisions which make such effects msig-
nuficans, a pushe agency must 3dopt & ncganve deciara-
tion 1o such cffect and, as # resuli, no EIR is requared
CEQA’ requires the preparatien of an EIR whenever i
can be fairly argued un the basis of substannal cvidence
that the projeel may have sigficant epvironmenial -
pact. Thas, if substannal ¢vidence in the Tecord supports
a fur argument thal sigmficant 1mpacts or elffecls may
occur, an FiR is tequured 2ad a pogative declaration Can-
ot be certified. “Significant effect oa the environment”
means a subsianuul, or porenlially substanual, adverse
hange 10 any of the physical conditions wiiun the ared
affected by the project :meluding taad, i, waler, munet
415, flora, fauna, smbscnt noise, 1nd objucts of hasiornc of
sosthenc smficance AN cCUROTC OF 3udial Chanwe DY
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sself shall not be considercd a significant effect on the
cpvironment A social or coonomic change related 2
physical change may e considered m delerranIng
whether the physical change ¥ sigmficant, pursuant (o
Cat Cade Regs. mi i3, § 13382, Becguse a mezanve
Jeclaranon ends enviropmental review, the fur argument
test provides 3 low tucshold for requiring xn EIR. As a
maner of policy, n CEQA cases a public agency must
cxplain the reasons for s acneas 1© afford the public and
other agencies & meamngfil oppornmily [0 paricipate 1
the enviwonmenml review peocess, and 10 hold u ac-
countable for is acTIORS

(11} Peliutien and Conservation Laws §  2.1-
California Environmeatal Quality Aci—Impact Re-
ports—Necessity of Preparing: Exempiions.--Stat2
regulatory programs that mes! cerfain envionmenial
srapaards and are corulled by the Secrewary of the Cab-
fornia Resources Agency are excmpt from the Califorma
Environmemtal Quality AcTs (CEQA) requirements for
preparation of environmental wmpact Teporls. DEgalve
declarations, and wnal smdies. Environmental review
documents prepared by certificd programs may be used
siead of cnvironmental documents that CEQA would
atherwise require. Cerrified regulatory programs remau
subjcet, however, to other CEQA requirements, pursuant
10 Pub. Resowrces Cude. § 210803 Docutnenis pre-
pared by cernfied programs are considered the funcnonal
equivalent of doCumEnIs CEQA would otherwise require.
An agency secking [*1398] cemification wmust adopt
regulations requising thal fina} ochion on the proposed
acgvity include Wilicn responiscs 10 sigmificant environ-
mental pasats saised duning the decisionmaking process.
The agency must also implement guidelines for evaluat-
g the propesed acuvirty consistently with the environ-
mental protection purposcs of the regnlaory program
The document generaled pursuant [0 (he ageney's regaias
tory program must inciude aliernatives 1o the proposed
project and nUnEaton measures 1o mimnuze sigrficant
adverse cpvironmental cffcets, and be made avalable for
raview by other public agencies and the public

{12) Pollution and Cupservation Laws §  2.1-
Catifornia Environmenial Quality Aci—Impact Re-
ports—Neressity of Preparing; Application fo Certi-
fied Reguiatory Program.—The gudelnes tor 1mple-
mentation of the California Eavionmental Qualiry Act
(CEQA)Y, Cul Code Begs . w1 14 § 15000 et sey., dO
qut directly apply 10 @ ¢t fied regulatory progeams va-
vironmemal document. However, when conducling s
crvizonmenial Teview 4nd Preparing i3 Jocumentanos. &
ceruticd regulalory program i subject 1o the braud pol-
oy woals and subswnlive standards of CEQA. In a verhi-
Tied program, an cavironmental document u3ed 35 3 sub-
sutule for an eavionmental AMpACE rEPGTT TWS! include

alerngtives o he acnvily and munganon medswres 10
avoid or reduce aay significant or porenually significant
effects that the project might have on the epvironment,
and a document used as 3 subsurute neganve declaranon
must melude a statement that the agency's review of the
nraject would ROT have 3ny significant Of poreanally sig-
mificant cffects on the envirommem and therefore no al-
fernaiives Of MINGANON MEAsUres ure proposed W avoid
or reduce any sigmficant effects on the cRvironment
This statement shall be supportca by a checklisy or other
documentanon To show the possihle cffects that the
agency examingd in reachung s conclusion, pursuan (0
Cal Code Regs. nt. 14, § 13232, subd {aj. A regonal
warer qualiry conwol bourds submussion of & plan for
Siate Waler Resources Conwol Board approval must be
accompamed by a brief descupnion of the proposed ac-
tivity, a complered environmental cheekhist prescribed by
:he state boerd, snd a wnmen repor addressing reason-
able alrernatives 1o the proposed acnviry and TuIganon
measures o mimmuze any significant adverse envion-
mental 1mpacts, pursuant 1o Cal Code Regs, ue. 233
3777 subd. {(a).

{13) Pallution and Conservation Laws § 1-Calitornia

£avirnamental Quality Act—Expedited Review for

Viandated Projects—-Analysis of Reasonably Foresee-
able Impacts.—-Pub. Resources Code, § 21139, which
allows expedited cnvionmental TEVIEW for mandaled |
projects, provides that an agency shall perform, ar the
nme of the adoprion of a [*1399] mnule or regulation re-
guiting the instaliation of pollunon conwol equipmcnt, o7
3 performance siandard or meannent roquITETSRT, an
cnvironmental analysis of the reasonably foreseeable:
methods of comphance. The envizanmenial  analysis
shatl, at a mummum, inctude all of the following: (1) aa
analysis of the reasonably foreseeable environmenial
mpacts of the methods ef compliance; (2) an analysis of
rcasonably foreseeable mitigation measures, and {3) an
analysis of rcasonably foresecable altemnative means of
comphance with The nule or regulalion, pursuant o §
21450 subd {7y Substanusl evidencs 1§ not STEUTNIRL
speculation, unsybsianuated opinion of RATALVE, OF Cvl
dence which 1s clearly inaccuralé Or <mwoncous undeT
Pub Resources Code. § 21082 2. subd (¢) However,
letters and lesumeny ffom govemment ofticials with
personal knowledge of ihe anncipated cffucts of a project
on thelr communities supports a fair argument that T
project ney Muve 2 sizmbicunt cnvyonmenial impact

{14) Dedaratocy Relief § 7T--acrual Controversys
Fundamental Basis of Relicf-The fundamenial basis
of declarstory relief 15 the cxustence of an actual, presend
Conlioyersy
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{15) Pollution and Conservation Laws § S—Warter—
Nationa! Discharge Elimunation Sysrem Permit for
Municipal Discharge info Sterm Drain--33 USC 3
1332(pH 3B (u), grovides that a ~Nanonal Pollunon
Discharge Elminauon 3ysiem (NPDES) permut for &
municipal discharge o 1 sorm Jrzwn shall require con-
wols 10 yeduce the dischurge of pollutants 10 the maxe
mum extem peacticable, ncluding management prac-
nees, conmol lechmqués and system, design and engi-
aeerng methods, and such othe provisions 45 e Envi-
ronmental Protection Act Admnisfrator or the Stare de-
tervunes appropnate for the conmo} of such pollutants
Best management pracnces are generally pollution cou-
ol measures ser forth @ NPDES permus. 3308C §
{342(p)(3){Bjeiri) does not divest a veglonal water qual-
iy conwol board's discresion 10 Lmpose 3 NPDES pernut
condinon fequiring compliance with 3131 Wwaldr aualiry
crandards more stnzent than the maximum exient prac-
ucable standard.

(16) Pollution and Conservation Luws § S—Water—
Regional Quality Control Board and Establishment
of Foral Maximum Daily Load.~The starute applicable
1o esablishung a toral maximum daily load (TMDL), 33
LS C 5 1313(d)(1)(C;, docs not suggest that practical-
1wy 15 a consideranon. To the conirary, a regional waler
guality control board 1s [71400] required 10 establish a
TMDL at a level necessary 1o implement the apphicable
warer quality standards with scasonal vapanons and a
margin of safery, pursuan o § 1313¢d1)iC).

{173 appellate Review § 169--Briefs—-Form and Reg-
aisites—argument and Authurity-~Waiver.—-Pames are
requited o anclude aTgUMET and cuation 1o auwthority m
thew briefs, and the absence of these necessary elements
ailows an sppellate cowt o real ud appeilanr's 150 as
waijved.

(18) Paollution and Conservatien Laws § S—-Waier—
Requirements for T otal Maximum Daily Load or
permitting Decisions.—-When the Environmental Prowec-
10D AZENCY Makes 4 total maximum dady lead ar per-
muming decision, i will make cach decisionon a case-by-
sase basis and will be guided by apphcable requirements
of the Clean Waler Act and implementing regulanions,
T3KME 150 ACCOUDT CUmmv IS and mformantun prescited
21 That Gme by reresied persons regarding the appropr-
Aleness of applying these rccommendshons © The par-
newlar siualon.

{19} Pollution and Conservahon faws § S—-Waier--
Clean Water Act and Effect on States.-~Although he
Clean Watsr ACT focuses on toilt point und nonpoimt
Lousces of poliution, The Medsule dovs not Feduire slales
10 Take FeEnlalory aciion 1o lmu the gmmount OF non-poLat

N
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water pollution moduced inte 1S Walervays. Whilc the
Clean Water Act Tequires siates [0 designaie water sian-
dards and 1dennfy bodies of water that fail 1o mect these
sizndards, nothing 0 the Clean Water Act demands that
a stafe adopt @ regulatary »ysiemn for noApoIN sources

(20) Adminissrative Law § 19-—-Actions-—-Legislation
or Rule Making--Praciice and Procequre.~~The Cali-
formia Admunisanve Procedures Act (APA}, Cav Code,
¥§ 11330 erseq. & 11370, estabhishes the procedures by
which state agencies may adopt regulanons. The agency
myst give the public aotice of 1y proposed regulatory
acrion; 1ssue a complete tex of the proposed regulanon
with s swremnent of the reasons for iT, give wlerested par-
lies an opporfunly 10 COmUment on the proposed regula-
tion; fespond in writing To public commens; and forward
a file of all marenals on which the agency telied in the
regulatary process to the Office of Admumstranve Law,
which reviews the regulation for consistency with the
taw, clanty, and necessity. One purposc of the APA isw
cnsure thar those persons or entiics whom a regulation
will affect have a voice in ITS Croanon, as well as notice
of the Jaw's requuretncnts s that they Can contorm thew
conduct accordingly. The APA dors not apply 10 the
adoption or revision of stare policy for water qualiry con-
ol unless the agency adoprs a pohicy, plan, or guidchne,
or any revision thereof, pursuant 1o Gov. Code. § 11333,
subds. ta), (9)(1). [*1401} :

COUNSEL: Ruian & Tucker, Richard Momievideo and
Terence ] Gallagher for Plaintitfs and Appetlants.

Downey Brand, Melssa A Thorme, Lewis, Bnshous,
Bisgaurd, & Smuth and B. Rﬂicnard Marsh for County
Santiznon Mswicts of Los angeles Counry 3s Amict
Curiae on behalf of Plamuffs and Appellants.

Demctrion, Del Guercio, Springer & Francis, Siephen A
Del Guercio, Michaet A. Francis and Bnan D. Langa for
California Conmact Cines Association as Amcus Cunae
an hohalf of Plamnnffs and Appellans.

Richards, Watson & Gershon and sohn ). Harris for The
League of California Ciries as Amicus Cunae on behalf
of Plampntfs and Appellants :

&ill Lockyer, Auarncy General, Tem Greene, Chicl As-
sistent Anormey General, Mury E Hackenbrachi, Asais-
pant Anorney Generzl, Mantya B Levia and Gregory 4
Newmark, Deputy Amornéys Gendral, far Delendunts
und Appcllanis

Law Office of Michael R. Lozeau, Michael R. Lozcau,
ind Dana P. Palmer for Sants Moaica Baykeepser, Ine,
Heal the Bay, Inc [***2] . 2nd Nylurdl Resources De-
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fense Counced, Inc., as Anucus Cunae an behail of De-
fendants and Appellants.

JUDGES; McConneil, P 1, with Melatyre and Frion,
51, concuming

OPINIONBY: McConnell

OPINION:

[+*378] M«CONNELL, P. J.--This casc concerns
Ihe serious environmenial protlem of limer discharged
from mumeipal storm drams @0 the Los Angeles Raver,
snd efforis of the Cahfornia Regonal Warer Qualiry
Conmol Board, Los Angeles Region (Regironal Board)
and the State Water Resources Conmoi Board (St
Board} ol 10 amelioraic the problem rhrough the adop-
tion and approval of a planaing documeny sefing a Target
of zero ash discharge within 2 multi-year unplementa-
non peniad.

n! W refer to thesc cnnnes ogether as the
Warer Boards.

The Water Boards appeal a judgment parually grani-
g 4 pennon for wnt of mandate brought by the City of
agscadia and 21 osher cimes (Cines), n2 who ([*1402]
agrce trash pollupion must be remedied but oppose (e
rurger of zero Trash as unamainable and inordinately ex-
pensive. The Wazer Boards challenge [***3] the courts
findings that an assimulanve capanity study 15 2 reqaued
clement of s action, 3 costbenefir analysis and consid-
eranon of cconanue facwors are required under state law
ind are not mey; the zero wash rarget is inapplicable 10
the Las Angeles River Esuary {Estuary) becausc it docs
not appear on the stake’s hist of impaiced warers; and, the
warer Baards failed o comply with the Cabforma Envi-
ronmemai Quahty Act {CEQA) by nOY prepanng 4n envi-
ronmental wmpact report (EIR) or s funcuonal equiva-
tent

n2 In addition 10 Arcadia the Cisies include
Bulgwm Park. Beilflowsr, Cermnos, Commerce,
Dpamond Bar, Downey, irwindale, Lawndale,
stowovia, Monwbello, Monterey Pk, Pico
Rivers, Rosemead, 5a3n Gabniel, Sams Fe
3prings, Sierra Mudre, Signat Hall, South Pasu-
dena. Vernon, West Covina and Whatticr

The Water Boards abo conend the coult crred by
granung the Cines declaratory rehel on their clam the
trash toral maximum asiy load (TMDL} docs not apply
{0 "nonwalcrs,” MEaTAg areds that do [***4] mot drain
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wat0 navigable waters such as the Los Angeles River o1
mibuiaries, as the parties agreed dunng This procesding
that the Trash TMDL applics only to navigable warcrs.

The Cines also appesl, conendng the mal court
<tred by noi mvalidaung the mash TMDL on she addi-
tonal grounds the Water Boards faided o provide for
deemed compliance with the Target of zero wash through
certan methods; failed 1o umpicment load atlucanons for

- nonpoint sources of wash pollunion; faiied o adhere o

the data collecnion and aunalysis requured by federal and
state law: relicd on nonexistent, tlegal and wrational uses
to be made of the Los Angeics Raver; and, violated the
Admimstrative Procedures Act (APA).

We conclude the Ciaes’ appeal lacks meny As 1o the
Water Boards appeal, we conclude the coun praperly
avahidated the planning document on the ground of non-
comphance with CEQA, and we affn the Jadgment

~ insofar as 1t s based on that ground. We reverse te

judgment 10 the exwkent it 15 based on orher grounds. Fur-
ther, we hold the coust erred by granung declaratory Te-
lief o the nonwalers 1ssuc a3 there was N0 CONTOVELSY
when the court mlcd. [*7379]

BACKGROUND INFORMATION
1 [*&fS]

Stanaory and Regulatory Scheme

The "quality of our naLion's wal€rs is governed by a
'comples siamuiory and reguiatory scheme ... that impli-
cares both federal and sturc admumismanve responsibili-
nes.’ " (Chy of Burbank v. State Warer Resources Con-
7ol Bd, [*1a03) 2005) 35 Caln 613, 619 [26 Cal
Rpr 3d 304, 108 P12 863 (Cuy of Burbunk).) An
overview of applicable law s reguired 10 place the facts
heTe 10 conicxt.

A

Federal Law

In 1972 Conercss cnacted amendmeniy @ the Fed-
cral Water Pollution Comtral Act (Publ No. 92-300
{Oct. 18, 1972} 86 Siat. 816- 33 LSC 5 1231 elsey )
which, as amended in 1977, is commonly known as e
Clean Water Act { Gty of Burbuah, supré. 35 Cud 4t i
pp 619-620) s »mawd goal 15 "te restore and mamian
the chemucal, physwal, and melowical micyny of e
Nanom's walers® by climinatmg the discharse of pollut-
~q1s iia navigable wauters. (33 U SO § 1251w

(1) The Clean Wanr Act places "primary ielianee
for developing wulel quality standards on the states.”
(Seon v Hummond (Teh Cir 1983 791 F 2002 vd it
requires each state 10 develop such standard3 [rr=6] und
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revicw them af le@st once every three years for requued
modificanens. (33 USC 5 1313¢a), (ci(i)) The stan-
dards mast nclude designated uses Such as recreanon.
naviganon of the propaganan of fish, shelifish and wild-

ife; waler gualily cntera surficient o protect the desig—

nated uses, and an anti-degradation policy. (40 CFR 3
; 136,131 (U-434 12 (2003) ) The water quality crite-

3 “can be capresscd i naanve form or ;@ numeric

form, &.g. specific polluiant concenwations.” {(Flonda
Public Iueresi Research Group v EPA (I Cir
2004) 386 F.3d 1070. 1973} "Narrative criteria age hroad
satements of desirable waier qualny goals 1n a water
gualwy plan. For example, 'no foxic pollulanls TOXIC
amounts’ would be a parranve descnipnon.” (Cuy af Bur-
pank, supra. 35 Cal #4h a1 p. 622 fn 4.}

The Clean Watwer Act focuses on Tw0 possible
sources of pollunon: poRt 20tes apd RENPOIRL OUICES.
“Pojil SouTCe” means "amy discernable, confined and
discrele copveyance” such as @ pipe, dirch, chunnel, Tun-
nel, or [***7] conduil. (33 USC § 1362(13)) The
Clean Water Acy daes not define nospoiny source poliu-
non, but 1t has been descnbed 38 ™ "nuting mote {than}
a [warer] pollurion problem not mvalving 3 discharge
from a poiat source.” i » (Defenders of Wildlife v vs
Environ. Protec. (10t Cor. 2003) 415 F 3 1121 1124)
a3

n3 Accordmg w the Environmenial Prorec-
nom Act (EPA), nonpowt source pallution is
caused by ramnfall or snowmelr moving over and
through the ground, snd includes excess fernliz-
ers, herbicides, and mseencides from agnculnral
lands and residennai areas; oil, grease and wxic
chemicals from urban runoff and cnergy producs
non;, scdiment from improperly managed con-
struction sies, crop and forest land ard croding
sweam banks; sali from arigduon pracrices and
acid drainage from abandoncd wmncs, and bucle-
nz and numents from livestock, per wasics and
Tauiry scprC SyREEms,
{<hup /I www cpa_guv:owow.’nps;qa_hnnlrr las of
Iun 26, 2006).) '

| =1404)

(3} "Congress deall wiih the psoblem of ol s0urce
r=+n! polluntion using the Nagonal Pollunon Dischaige
Eliranion 3ysem {NPDES] perut process Under thus
approach, compliance rwsis on wennology-  1+*380)

pased cuntrois that hmu e Jischarge of puilution from’

afty POINE SOUFCE IMTO CeiTaih watcrs unfess that discharge
comphies with she [Ciean Wajer] ACts speific requires
mrwenls.” (Suu Frunuisct BuyKuper v. Whitman (2002)
3y7 F s 377 &80, e 33 LSO 3 i3iibpripdl} "

Nonpoq! sources, becassc of they very Rpange, arc Aol
regulared under the NPDES [program}. Inswead, Con-
gress addressed noapoint sources of pellunion 1n & sépa-
rate portion of the [Clean Water] Act which encourages
states 1o develop areawide wasie rearment managoment
alans” " {Pronsotise v Murcus (N D Cal 2000; 98 F
Supp. 2d 1337, 1348, citng 33 USC § 1288 see also
33U8C § 1329

“When the NPDES system fails 1o adequarely clean
3P Cemamn NveTs, soeams of smaller water segments. the
(Clean Waler] Act jequires use of « water-qualiry based
appreach. Suaes are required 10 identify such walers
[und} rank [them] in ordet of proriy. and [***9] based
on that ranking, calculate levels of permissible pollution
called toral maxmmum daily loads' or "TMDLs" * (San
Francisco BayKeeper v. Whuman. supra. MFF3dap
880, wee 33 USC § [3i3AlHAy 30 CFR §
130 7(b) {20033y “This list of substandard wazers s
known as the "303(d} list’ (secion 303 of the Clean Warer
Act having been codificd as [utke 33 Unned Sares Code]
secnon 1313)." (Cuy of Arcadia v U.S Environmental
(9sh Cir 2003} 411 F3d 1103, 1105 (Cuy of Arcadia
in.)

“a TMDL defines the specified maximum amount
of » pollutans which can be discharged or loaded o
the wasers at issue from all combimed sowces.” (D1-
oxin/Organochlorine Cenzer v Ciarke (9t Cir 1995) 57
Fid 1517 1520) “A TMDL must b¢ ‘established at 2
level necessary to umplement the applicable water quality
sandards .. . [Cirarien.} A TMDL assigns a wasie load
allocarion .. @ each point source, which is that portion
of the TMDL's total polluianr 1oad. which is allocated w0
a poimt source for which an NPDES permut s required
[Citanion ] Once 2 TMDPL 13 developed, effluent hmsid-
tions (***10} in NPDES permuls must be consistent with
the [waste load allocanons] 1n the TMDL * (Comumims-
fes for @ Bemer Environmeni v. Stare Water Resources
Conwrol Bd (2003) 109 Cal App. 4tk 1089, 0931096 [!
Cal Rpm 3d 76}, scc Dioxin/Organochlorine Cenier v
Clarke, ar p 1320} o8 A TMDL requires & {*130%]
“margin of safcly WRICH 1akes Wio account any luck of
knowledge concerning the relanionshup betwedn cIfluent
Lrouavions  and  wamr  qualiy” (33 UsSC 3§
13130 100Cs )

nd The Clean Water Act "does not detine [0
@l maximum daly load. EPASS regulations break
i nto @ “wastc] jloud allogauod’ for pouit Sources
and a ‘toad allucstor’ for nonpaul s0urces "
(Pransolino v Murllis, supris. Y F. Supp 2d i
o i343 Ja 3 sea 40 CFR § 13U 2gi-is
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The FPA may allow states 1o adopf and sdmumisier
NPDES permu programs (Pronsaline v. Murcys. supra.
97 F Supp 2d arp 1347 fo i0), and it has authonzed
Cahifornia 10 admumister [***11] such 2 program. (34
Fed Rep 40664 (Qcr 3. 1988} )

B

Smarz Law

(3) Califoruia smplements the Clean Water Act
through the Porter-Cologne Act (Har. Code, ¥ 13000 «1
seq ), which was promulgated m 1969. Under the Perter-
Cologne Act, mne Tegional boards regulate the Guality of
warers within ther regions under the putview of the State
Board. (War Code, § § 13000, 13100, 13200, {3234,
132423

[#+381] Regional boards must formulate and adopt
water quality conwol plans, commenly called basin
plans, which designate the beneficial wses 10 be pro-
tccted, waler qualify objecnives and a program fo meel
the objecnves. {War Cade, § § 13050, subd. (1), 13230.)
" “Warer quality objectives’ means the Limits or levels of
water qualifty consutuents or charactensncs which are
established for the reasonable protection of bencficial
uses of water or the prevennon of numsance within 3 Spe-
cific area.” (Ja, § 13050, subd. (h).}

The EPA wmust approve or disapprove a stale's
TMDL within 30 days of ws submission. [***12] {33
USC § i313(dif2,) If the EPA disapproves a state’s
subrnission, it must esiablish s own TMDL wathin 30
days of the disapproval (i)

il

Trash TAIDL

The Los angeles Ruver 1s a 31-mulc flood comrol

channel, largely concrele-hncd, which ruas through the
City of Los Angeles and surrounding mumicipahinies n
T os Angeles County and ferrmnates at he Pacific Ocean
1n 1990 the Regional Board isaucd an ML S
waler peamur 1o the Los Angeles Couary Depanument of
Public Works as the principal permutiee and 84 cines as
co-permunices, [0 address vanaus chermical polidrants
Jischarged im0 the regon's water badies (Mumicipal
SPDES Permur)  ["1504}) :

{n 1994 me Regional Board adupted a revised water
quality comwol plan. or basin plan {1994 Basim Plan},
which sacludes pamatve water quakty objecnves It pro-
vides thar * {w]aters shatf not contain floanny malerials,
wctuding solids, hiquids, foams, and scum, un Contenina-
nons tha ceuse nuisancc oF adveliely alfoct beneficml

wses,! ” and ' '[wjatcrs shall ot corihin suspended of

cerlesble material in cONCoRIFALONS Tl Ciuse awsance

or adversely affect beneficial wses' " (Jrahcs [***13]
omuned.) Beneficial uses of the Los Angeles River and
sigrounds include wildhfe and moring habdar, mctuding
nabitar for endangered species, and rectFanonal acnvines
such as fishing, walking, hikng, jozging, bwychng,
norseback rniding, bad waching and photography.

Ip 1996 and 1998 the Repgionsl Board identilicd ocr-
ain resches of the Los Angeles River on the 5iaie's
303(d) st as betng ympawed by mash, primarnly through
storm water runoff 1 thousands of mumicipal storm
drains n3 On September 19, 2003, the Regional Board
adopled a resolution 10 amend s 1994 Basm Plan to
incorporate a TMDL for wash in the Los Angrles River
(Trash TMDL). Despue many ohjecuons from affecied
municipaltics, the Trash TMDL sets a numernic Target of

"zcto wash as “even 2 swngle prece of tash can be dem-

mental, and no level of wash is acceprabie in waters of
the state.” 56 “The numenc targer i stafl's inerpreauon
of the narranve warer quality objective {in [*=382] the
1994 Basin Plan], wcluding an mphcon margin of
safery.”

n5 The Regional Board defines "wash” as
"man-made limer” wathin the meamng of Gow-
ermment Code secrion 68033 1. subdivision (g,
which provides: ~ ‘Luter means all umproperly
driscurded waste matenal, weludimg, bat not lane-
ted 10, copvenmicnce food, beverage, and other
produce packages or conminers consmucied of
sreed, aluminum, glass, paper, plasnc, and erher
naturzl and symihetic 'marenals, thrown or Jepus-
ned on the lands and waters of the star, bat not
ncluding the properly discarded waste of the -
prumary processing of agriculture, mumng, log-
ging, sawrmling, or manufacnuriag

[**"14]

n6 The Regicral Roard zdoped o Tk
1 MBDL i January 2001, winch 2lse had 3 arget
of zero wash. It reconsidered the malicr on Sep-
tember 19, 2001, "o provide clanfying janguage
and greater fleability  in smplementing  the
{Trash] TMDL.™

The reducton of rash s [0 be phased over a 14-yuar
period, including an optional two-year baschne monitor-
g period. In Teu of bascline momutuning, vilies rhay
accept « default baseline sflocanon of "640 gallons of
uncompressed rash per square mule por yoar” a4 value
bascd on ¢ata the Cuy of Calabasas provided The Trash
TMDL provides for a “review ol the CufTemt argel (of
zero rash}  onee a reducton of 30% has been achivved
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and sustained,” “based on the findings of futre srudies
regarding the Uwcshold levels nesded for protecring
peneficial uses.” :

Under the Trash TMDL, cincs may usc 3 vancly of
compliance methods, mcluding "{a]nd-ot-pips Wil cap-
rure swuctural conniols,” “partal capmIc {*1407] con-
tro) systems” and “[:]nsumitional controis.” Cines using a
full-caprure sysiem mecling cemain criferia Wl be
desrncd i compliance with [***13] the zeto target if the
systeras are properly malimraned and mamlenance -
cords are available for the Regional Board's inspection

On December 21, 2001, the Regional Board issucd
an order under Warnr Code section 13267 wo the County
of Los Angeles and cO-pENMINEEs under the Mumcipal
WPDES Permit to submys baselme monitonng plans by
february 1, 2002, and fo monior trash i the Los Ange-
lcs River berween January 2002 and Deccember 2003,
with & final report duc February 2004. n7 The Regional
Board intends 1o use resuinng data to "refine” the defaull
baseline waste load allocanions in the Trash TMDL.

n? In Cuy of Arcadia v. US. Eaviron. FPro-
rection Agency (N.D.Cal. 2003) 263 F Supp. 2d
1142 1136 (Ciy of Arcadia 1), the court noted
the Los Angelss County Drepartment of Public
Works has assumed responsthaliry for the base-
fime momtormg burden for all municipalives 10
which the Trash TMDL appies. The Trash
TMDL smes that "{ejach of the permumnees and
coperrtiess afe responsible for monuwrmg lsnd
uses wihin therr jurisdicuon,” but "MORITOTING
responsibilizies may be delcgatcd to a thud-party
monvonng cnity such as the [Depatment of
Pubhc Works|."

[*vvlé}

In Fehruary and July 2002, the Srate Board and the
Office of Admmstrative Law, respecuvely, approved the
ITash [ ML 18 Augast 2002 the BPA apnroved 1 and
announced it suporsedes anuerum TMDL for wash the
EPA adopied in March 2002 #s 3 result of a consent de-
cree R hngalion between cnvironmental groups and the
EPA. (Cuy of Arcudia I suprd, 265 F Supp 2d 1142,
£i47 )y nd

o8& In Ciry of Arcwda i, supra. 263 £ Supp
34wl page 1133, the City of Arcadiz 4nd other
Sies uhauecesstully challenged the EPA's up-
orovil of the Tissh TMDL or the dround il was
unauthorized 10 da so after adopung 5 owd
TMDL In Cuy of drcadi I aupra. ! F3dar

2006 Cal. Daily Op. Service 797

pages 1106-1107, the court aifitmed the lower .
cours dismussal of the case.

it

Provedural History

The Ciues are wuhin the Regional Board's jurisdic-
ton and permirtees under the 2001 Municipal NPDES
Permit. In July 2002 the Ciries filed 2 petiion for writ of
mandate and complam for declaratory [*++17] and -
juncave relief against the Warer Boards. They filed the
action 1n the Los Angeles County Supenior Court, but the
parties snpulated 10 i1 gransfer 1o the San Diego County
Supenor Court.

The second amended petition (petition} alleges nu-
merous grounds on which the Trash TMDL violares the
Clean Warer Act or the Porrer-Colegne Ach, and the
court adjudicated somi issucs m favor of cach party It
found the 1*1408) Water Boards umproperty (1} failed
10 conduct an analysis of the Los Angeles River's assinu-
latve capaciy; (2} faled to copduct a costbenehit analy-
sis [*+383] or consider ceonomic fuctors under Warer
Code secnons 13267 and 13241, (3) purporied 1o apply

" the Trash TMDL 1o the Estuary even though w 1s not

Listed on the stare's 1998 303(d) List as impaired; and {4}
fuiled 50 prepare s required EIR or its functional equiva-
lent under CEQA. The cowrt issued a will of mandare
commanding the Waver Boards 10 s&t aside the amend-
ment [0 the 1994 Basin Plan and the Trash TMDL w the
extent 1 was based on the above findings and 10 not ke
any further seps 1o implement i The count demed the
Water Boards' motion 1o vacate the judgment or grant
[+**18] a new mal, and judgment was cnfered on De-
cember 24, 2003.

Tne Cities later moved for an order thar the protubl-
tory werms of the wint of mandate and judgmene not be
stayed on wppesl. {Cody Cov Prog., 5 1119k Th= oot
granted e monon, and urtier orgered thal "o preserve
the STaTus quo and prevent injustce 1o [the Cmes), the
implemcertanon schcdule and compliance dates, and all
milesiones confamed @ the [Trash T™VDL] shall be
wolled effecuve December 24, 2003, through and unul 3
final determinanon has been rendered on lhe pending
appeal.” The Water Boards appealed that order, and in
secordance with the parties’ stipulanon we consohduled
1t with (he other appeals.

DISCUSSION

WATER BOARDS APPEAL
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Swndard of Review

{1) The Warr Boards coniend a defereniial standard
of revicw applics 10 ouF foview of ther acuon under
Code of Civil Progedure sechoR (U85 apd the Cipes
clasm an independent standard apphies undes Code of
Civil Procedure secion 1094 3 Code of Crvil Procedure
seenon $094 5, the administrative mandamus [***19]
stamfe, applics when “the wiit is 1ssued for the pwpose
of inquiring info the vaidiry of any final admimswanve
order or decision made 2s the result of a proceeding 1B
which by law & heanng 15 required 10 be given, cvidencs
15 required o be raken, and discreuon i the determina-
rion of facts is vested in the wfenor mbunal " (Code Civ.
Proc. § 109435, subd (a)) "ACIS of an adminisganyve
agency thar ae quasi-legislative n asture, <& walab-
tshment of regulanons o carfy outa stanory policy of
direction, ave aoy reviewable by adnunistrative manda-
mus.” {8 Witkan, Cal. Procedure (4th cd. 1997) Exmaor-
cinary Wi, § 268, pp. 1067-1068.) Rather, review of 2
quasi-legistanve acnon is himited 1o waditions! manda-
mus. (/d at p. 1068.) {~1409]

(5) The mai cowt correctly found Tins procecding s
for wadinonal mandamus brcause The Regional Board's
sdoption and the Stare Water Board's approval of the
Trash TMDL was quasi-legislanve. Under Code of Civil
Procedure secrion (085, " 7 Vreview s limited 10 an @-
quiry e whether the aclion was arbitraly, Capyicious of
cnmrely lacking [***20] m evidentiary SuppoIl. . o
(angj {ijhe peutioner has the purden aof proof 10 show
rhat The decision 1s unreasonable of invalid as a marter of
lsw, [Crauon] We ceview the record dé ndvVO cXCCpl
where The wial court made foundanonal facmal findings.
which are binding on appeal if supported by substantial
cvidence.” (Citizens for Impraoved Sorrenio Access, Inc.
v. Cuy of San Diego (2004) 118 Col App.4in 808 814
[43 Cal Rpw 3d 239]. cuanony onuned )

- The Crucs' rebance on Warer Code section 13330 1s
quspiaced. il prwvadss ibat “Tajay party aggnevea by a
final decision or order of a regional hoard for which the
sigre board denes review may obiain review af the deci-
s1ap of order of me Tegional [**384] hoard m the supe-
vior couft’ (Wl § 13330, subd by, walics added), and
“[cIxwept 43 otherwise provided herzin, Secuion 11945 af
whe Coudic af Civit Procedure shall govern proceedings 1oF
which peritions ase fled pursuant to tus sechon” (id | 2
13330, subd (d)) Given The jangulge galicized wnie,
Wuter Code secuoa 13330 necessanly apphes o an 2d-
ministrauve appeal of 3 quast-judicial acuon {**r21]
wnder Coide of Crvd Procedure sechion 10894 5. Here an
appeal 10 the Stame Roard wus upAvEessary because e
Trash FMDL was inetfecnive without 11s approval. (Wal
Code, § 13245} Indeed, the State Board noutied he
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Cinies ip March 2001 thar x "lacks stanyory authority [0
accepl penhons HOF Ieview of water qualiry conmol plan
(basin pisn) amendments adopted” by regional boards

As 10 CEQA 1ssues, the parmies agree 3 abusc of
_discrenion standard apphes (Federanon o] Hillsude &
Cunyon Asins. v. Ciy of Las Angeles (2003) 126
Cul App 3th 1180, 1199 [24 Cul Rpir. 34 343] ) Abuse
of discretion “is cstablished if the agency has nof pro-
ceeded m a maaner required by law or if the determna-
lion or decision is not supported by substannal evi-
dence.” {Pub Resources Code, § 211683.) “Qur task on
appeal 1s ‘the same as the mal courts.' [Ciation.] Thus,
we conduct our sreview independent of the trial cowrrs
findings.” (Quar! Bowanical Gardens Foundanon, Inc. v.
City of Encintigs (1994) 29 Cal App 4ih 1597, 1602 fn. 3
[335 Cal. Rpmr 244701

11

Assimlative Capacity Srudy

The mal court [***22] invahdated the Trash
TMDL based in purt on The Cines’ argument aa "assimu=
lative capacwy sudy” s 2 required elcment of a TMDL
and none was performed here. In i1 stalement of dect-
siop, the court [*1410} enplamed "1 1 unrcasonable
1o canciude that the beneficial uses of the [Los Angeles]
River could not be maimained with some @rgev other
than zero. OF course, it 1s possible the River waould not
SUpporT & greateT fargel, howdver, withaut a stady i 1S
yet anderermined.”

The Water Boards conrend the wisl court crred by
substiunng ws own judgment for that of the Water
Roards on the issue of whether the adopnon of the Trash
TMDL shauld have been precedad by a scentific study
of the assumilanve capacity of the Los Aspeles Ruver.
They assert the marner was best suned for their determ-
nanon rather than the court's and the evidence adequately
supports thew decision. We agree with the Warer Boards,

During the nonge 2ad semmeny cencd, the Reg.onal
Board recelved NUMcrous complaists that 3 2¢ro Trash
TMDL is infeasible, or al lrast anwarranicd withour a
sciennfic assimulanve capacity sfudy, Or load capacity
study. showing a zero it is The only mcans of profecte
g beneficial {7*723] uses. For msfance, The City of
Los Angeles worried hat “(,if there's one gum wrapper
m the {Los Angeles] Ruver, you can St sued.”

The Reglanal Board sesponded 10 Qne compiaint 43
follows. “Fur morc Typiwal poilulants, lhc loading pa-
camerers are flow and pollutant copcenLation For this
pollutan |rrash], flaw docs nof serve 1o ditute the pollut-
201, Dut murely serves as a wanspon mechamsm. There-
jorc, the Typical loading calculauon does noi apply 1@
qash.” The Regional Board tack the posmon that since
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limemng is unlawlul, a farget of zero rash the Los An-
seles River is the only defensible position. Iy also &x-
plamed that s s1aff “found no study fo document thar
there is an acceprable levei of mash that will czuse no
narm to aquanc Dnfe,” and absent such a study it was
compelled 1o adopt 4 zof0 Wraet.

[**385] A1 a Regonal Board heanng, Dr. Mark
Gold, exccutive director of Ical the Bay, esufied he was
upaware of any assimulative capacuy swudy having been
perfosmed anywhere on mash. He explained, "Basically
iw's 3 physical-object. ir's mash. Ir's not somcthng that
breaks down and becomes part of the envirorment 14
many, many cases. And so honesly, n probably [77*14]
wonT reach any sort of thresheld of being 3 sciennific
study of any value " '

A1 3 Sware Board heanng Dave Smith, an EPA wam
1eader worleng with the Regionsl Board on the wash
(ssue, testified it would be difficult 1o design [an assi-
jative capacirty} study and come up with firm answers.”
He also explaned that both the Regional Board and the
Srate Board "have conducted pretty diigent efforis o
find rescarch sudies, reparts, thar look ar the affects of
ash an the aquale environment,” and neither they nor
the EPA could find any lueramure 1o suppor a target of
more than zero wash [*1411]

Alex Helperin, of the Nawral Resources Defense
Council, wesuficd a1 # Regional Board heanng that
“le]ven smali quantines [of wash] can maum and kil
wildlife, {which] becomes cntangled in it or ingesis] i
[Trash] [clan obsmuct and repel boaters and conwact rec-
reators and compromise the aestheric quality that's essen
rigl to the recogmzed aspect of non-conlacy récreziion
bencficial use for the Los Angeles Raver ”

The admupismanve record wcludes numerous phoia-
graphs of copious amounts of wash depasited in the Los
Angeies River watershed through storm water drams.
‘Denrus [***25} Dickerson, the Execunve Officer of The
Regional Board, tesnfied he took photographs of wash in
the Fong Reach avea shorly affer storms, and umong
them are photographs of "warer berds foraging among the
wash " One photograph s of 3 bird with 3 Gigarctie but
n its moush and ancther 15 of 4 fish wapped i a plast
s1x-ring <30 holder

In argying an asswmlanve CupacHy spudy 15 requared
befors adopring 3 TMDL. the Cines rely pruncipaly on
an EPA document issucd January 7. 2006, cntiled
“Guidunce for Developmg TMDEs & Califorma™ (2000
EPA Guidance) It states: "The FMDL documcent must
Jescribe the relalionship belween fumenic targens) 3nd
Wdenliticd pollutunt scurces, snd cilunate ozl assumla-
Uve capaaily (leading Capaciy) ol the wzzcr[]bogy e
the poliufam of concern . [P The loading capacity i
the wnincsl quantitative Link between e apphicable waier

gquality standards (a3 imerpreted Through nUMEnc 13rgsts)
and the TMDL Thus, a maximum allowable pollutant
load must be estimared 1o address e sie-3specific namIe
of the ympainment. ... [P] The loading capacuy sechion
st discuss the methods and da used 10 cshmale load-
g S2paciy. [**726] A range af methods can be used
. " (Boldface ommunced )

The 2000 EPA Gudance, howaver, coarains the fol-
lowing disclaimer. "[I]t does not impose legally-buading
requiremcnts on the EPA, the Stale of Californis, or the
regulared community, and may not apply 10 8 pamcular
situanion bascd upon The circumsiances. EPA and Stae
decision makers retain the discretion 1o adopt approaches
on a case-by-case basis that differ from this gmdance
where appropnatc and comsistent with the Tequuemments
of sechan 303(d) [of the Clean Warer Act] and EPA's
regulanons.”

{6} Smith, of the EPA, testiticd a1 a Regional Board
nearing that he wrote the 2000 EPA Guidance and the
Trash TMDL "fully complies with the Clean Water Act,
its regulanons and [the 2000 EPA Guidance].” Smirth
cxplained the "TMDL process specifically contemplales
making decisions under uncenainty,” and "1t docs se by
providing that a margin of safety has 10 be [**386] in-
corporaed m every TMDL 10 account for the ancemamnry
in the analysis.” Smith said stawes are required "o move
forward to make TMDL decisions [*1412] bascd on
available informarion and data, not o wail again and
again and agamn for bemer information o come forward.
[***27] " Generally, " ‘considersbie weight should be
acvorded 10 an executive deparnments coastruction of 2
stamutory scheme it 1 enmusied 1o admumster " {Unied
States v. Mead Corp. (20013 533 US 213, 227-228 150
L Ed 24292 I2]8 Ci 21634 )

In Namral Resources Defense Cowncil v MusZynski
(2d Cir. 2001) 268 F.3d 91 (Muszynski), the plainnff
asked the court 10 mvahdaic a TMDL the EPA approved
1o contral phosphorus pollunion 1 dnnking water, on ihe
ground a margm of safety of only 10 percent was insutfi-
cient {0 account for uaceraiaty regacching the ctfects of
phosphorus on water qualury The plamidt argued “that
oo sciennfic of mathemanical basis prescribed this per-
cemage as opposed To any ower.” (/. ar p. 102y The
EPA coumered thar "becausc 'there 15 o standurd” of
sadeline for choosing a spemific murzin of safery, besl
professional judgment 4nd the avaiable afarmanon arc
used in semng (] " " (Jbid j The Vuszynsk count agrocd
wih the EPA, explunnyg "While the [margm of safery]
indy . be setwithap uncomformable dedrec of discrenion,
requinng that EPA {ur suthorized feygional board] show 3
agoroas | ***28] scicanfic merhodology dicTules wRe

Courye Of uction ws upposcd 10 unother uad upeld cffec-
nvely prevent the agency Jrom «Clins iq sidluloi where
wction i3 requsred i the face of ¢ cleur public heulth or
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snviromnenial danger but the magmitude of thar danger
cannoi be effecuvely guaniified. [A]s long as Congress

delegates power 10 3n agerKy 10 reguiate on the borders

of the unknown, couns Cannot mierfore with reasopable
Jpierpretanions  of cquivocal cvidence [Citation | -
[S]imply o reject EPA's cfforts to umplement the [Clean
Warer Act} because w must respand w real water qualiy
problems without the guidance of a ngerously precise

methodology would essennally nullify the exércide of

agency discreuon in ihe form of best professional judg-
ment” © (Muszynsk supra, 268 F3d ar pp. 102-403,
galics added.)

Futther, i Muazmynskl supra. 268 F.3d 91, 103, the
court noted “that appraval of the Phase 1 {margin of
safery] was bascd, i part, on the lumted wmformation
available. The EPA approval contemplates revision of
the [margm of safery] as more InfOITAARON becomes
available: 'As addiional reservolr data and loading
{e++29] dasa become availaple, Phase 1 model assump-
nons are being reexamuned uader Phase I1.'"

We conclude federal law docs nol requirc the Re-
otonal Board 1o conduct an assimilative capacity srudy
before adopting we Trash ' MDL. Morcovet, the evi-
dence amply shows that because af the nawre of wash,
including Sryrofoam containers and other matcrials that
are undibuted by wateT, In conwast cherrucal pollutants,
and the dangers 10 wildlife of even smali amounts of
trash, an assimulagive capacity study would be difficult 10
conduct and of linfle value ar the ourset. For wstance,
given the 11 cffects of wash im 3 [*1413] water body i1

is unhkely such 3 study would deterrune the Los Ange-

jes River may be loaded with a ceriamn perceniage of
rrash wishout affecnng beneficial uses, parucularly smce
1 TMDL must includs a margn of safcty that "takes qto
account any lack of knowledge conceming the relanon-
shup berween efflucnt Lputapons and water quality.” {33
S C. § 1313(dy(iC).) In any svent. the Trash TMDL
requires he Regional Board o reconsider the zero wash
target afier a 30 percen: reducuen of trash 15 achieved,
and no pamy sugaesis a wash reduction of [**+*30] 2t
teast 56 pricoul 13 wnwallaisios uf ubatiainable. Becayse
of [*™387] Uus <3Cape haich, comphance with 2 270
rrash 1argetl may never actually be mandaled The Walkrt
Boards' degision pot o conduct oF require an assimdanve
capadity Stdy 15 Wi Helr experlise, not the courts,
© .nd we defer to them on the 1ssuc.

il

CuseBencfit Anulysis wid Ecunome Convulerulions

Fhe Waicr Boards nexi coawend the “Ourl erred by
Gnding the Trash TMDL 33 mvahd besause ey violated
Jiate liw by AOL conducling a <Ost benielit analysis (¥al
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Code. § 13267) or considenng cConaime factors (i@ at
13241) before adopting und upproving it '

A

Wurer Code Sgtuon 13267

A regional board is quthorized fo mvostigate the
qualy of wawers in s region (War. Cude. 3 13267,
subd (a)), and when it fequires 3 poiluter o furmush
“rechpical OF MONMOMAE ProgIam Fepors.” the "burden.
wnclucing costs, of these Tepors shall bear a reasonable
relanionship to the neeg for the reports] and the benetits
to be obtained Fom the reports.” {(War Code. § 13267.
subd. (b)(ir) The court {**"31] found the Regional
Board adopwed the Trash TMDL under the autherity of
warer Code secaon 13267, as the document mennons the
staruie several hunes and TeRpressly requires mMOnRICring
plans and submission of data 1o establish baschnes for
trash discharges.” '

The Water Boards persuasively coniend Waser Code
secnon 13267 is inapplicable, and references 10 that s1at-

. wie in the Trash TMDL are © comemplated futurc o7

ders. For instance, the Trash TMDL sates [blaseline
monitoring wiil be regured via [ Water Codef Secuion
73267, and the submission of baselinc momoning plans

© will be due "30 days after recerpr of the Execunve Offi-

cer's request as awhonzed by (Water Code] Secnan
13267 (*1414] 1t also suares that "fumre Siorm wakcr
permits will be modified 1o mcorporate the Waste Load
Allocations and 1o address MonitoTing and implemenia-
uion of this [Trash] TMDL.”

Further, the Trash TMDL states "the penmifice fun-
der the Mumicipal NPDES permin} wiil subrut a Monives-
g plan with the proposed MORIGIING 5iTes angd at 12ust
wo aljerpauve momionng Jocanons for each sie. The
plan must [***32] melude maps of the drainage and
srarm drain daw for each proposed and aliemate
monitoring lacanion. The momitoring  plan(s) will be
submutted to the Regonal Board within 30 days afer
recelpl o] the kxetunive Otficers lefier requesting such 2
plan. Such a request 1s authorized pursuant to [Waker
Codef [sjecrion 13267 The Regional Board's
Exccutive Officer wall have full authonty to review the
monitoriag plan(s), © modify the plan, ro select amony
the alernate momoring  Sies, and 10 approve 0T

dlsaeféa‘fﬁc}sl}glfﬂf‘%?\ﬁamr Boards subrmir shal the De-
sember 21, 2001 order the Regional Board i15sued under
Wurer Code secuen 13767 10 The County of L.os Angeles
snd co-permifices under the Municpal NPDES permal
regarding pasehing MOIONAg and reporuny would hive
been "usciess «nd unnccessuly” nad the [rask TMDL
qself required omIonng and reporung, und e Here
was 1o appeal of the Decembe! 21 order 1o the Sl
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Board within 30 days (War Code § 13320, subd (2))
ihe costbenefit analysts issue is not subject w appellate
review. We note that the December 21 order, but not the
Trash TMDL, wamns {***33] hat under Warer Cude
secrion 13268 the "failure 10 conduct the required moni-
toring and'or to provide the required mformanon i a
umely manner [**388] may result n 2l labiliy ao-
poscd by the Regional Board in an amount not o exceed
$ 1000."

(7) "Our primary aim 1 CONSITLING uny law is 10 de-
termune the legisianve mient. [Ciation | In doing s0 we
look first 1o the wards of the sramte, giving them their
usual and ordinary meaning.” (Committee of Seven Thou-
sand v Superior Court (1988) 45 Cal 3d 491, 30t f247
Cai Rper. 362 753 P.2d 708].) We agree that by us
plam wrms Warer Code section 1326718 inapplicable at
the TMDL stage, and thus the court erred by wvakdanng
the Teash TMDL on this groumd. The monitoring and
reports are required by the December 21, 2001 order, na
the Trash TMDL, and the reducnon of wash will be im-
plemented by other NPDES permuts. "TMDLs are pn-
manly mformanonal rools that allow the stares o pro-
cesd from the identification of warers requinng addi-
nonal planning o the required plans.” {Pronsehno v.
Nasurr (9n Cir 2002) 2 Fid 1123 1129.) (&) "A
TMDL does not, by uself, [*¥*34] prolbir any condurt
ar require any acrions. lnsiead, eack TMDL represents a
geal that may be /mplemented by adjusting polluant
discharge requisemenss 1n individual NPDES permuts or
cstablishung nonpoing source [*1415] controls ™ {Crey of
Arcada /. supra. 263 F Supp. 2d arp. 1144} A "TMDL
forms the basis for further adruniswative acnons That
may Tequire or prolbu conduct with respect 10 pamca-
jarized pollutant discharges and water[Jbodies.” d arp
1135}

B
Wurer Code Seciion 13241

Warer Code secunn 13241 provides that "Telach re.
gionai Doard >hail estabhish such water quality cojectives
i water quality control plans 35 i uis Judgment will en-
sufe the reasonable proiecnion of beneficial uses aad the
prevennon of masance.” ln establishing water qualiry
objecnves a regional board 15 requited 10 coasider sov-
cral factors, ncladng “[e]conomuc  comsiderations
War Cuode. 2 13241 subd fidi) '

The Warer Boards contend Waier Cude vecliua
1324/ 15 wapplicable because the Trash TMDL dovs not
cstublish water quality objectives, but [*7"33] merely
snplements, under Waier Code sectiva 13242, the cxise-
g namanve waler quallly objectives in the 1994 Busm
Plan Tt pravides that witeTs ahall not contun floasing
marenials, ncluding solids, or Suspended of semleabic

maienals n concentrations that adversely affect bencti-
c1al uses. The Cities counter that the Trash TMDL effec-
tively establishes new water qualwy objectives, because
when the 1994 Basin Pian was adoped a TMOL for
wash was 2ot coniemplated and thus economic consul-
eranons of such 3 TMDE were not considersd  Further.
the Trash TMDL imposes for the first ime 3 numenc
limi for trash snd sigmficantly incresscs the costs of
comphance.

We need not, however, decide whether the Trash
TMDL adoprs new or rocvised water quality objcchives
within the meaming of Wawr Code secoon 13241, be-
cause even if the stamue is apphicable, the Water Boards
suffigiently complicd with 1. n9 Waier Code section
1224] subdivision (d) does got define "economic con-
siderations” or specify 3 parucular manner of comph-
ance, and rhus, us the Water Boards asscrt, the maimer 15
wirthin a regional {**389) board's discrenon. [***36] It
appears ticre 1s no reported opimon znalyzing the "eco-
nozmic considerations” phrase of thus statute. In Cigy of
Burbank, supra, 35 Cal 3th ai puge 623, the court, with-
our discussion, concluded rhat in adopnng Water Code
section 13241 the Legislange wnrended "that a regional
board consider the cust of complance [with numenc
potlwtant resmcuons] when semnng efflyens hnutanons 1n
3 wasTowaler discharge peromt.” (lalics added.)

09 Far the same 1cason, we afc 1ol fequaced

1o reach the Water Boards' asseruon thar o any

extern the California Supreme Court’s secent

opwion i Ciry of Burbank, supra, 33 Cul 4tk

613, apphes 1o 3 TMDL, it precludes them from

- considenng economic factors m establismag the
Trash TMDL.

[*1416]

The Trash TMDL discusses the costs of athenng
and disposimg of wash ar the mouth of the Los Angeles
Biver watershed during the rapy scizons briassh 1992
and 1999, i1 aiso states: ~Cieamnayg up e fiver, IS Tibue
1anes and [*7*37) the beaches is a costly endeavor. The
Los angeles County Department of Public Works von-
rracts oul the cleamng of aver 75,000 caichments (cach
basins) for & ol cost of shghtly over § 1 mullion per
year, billed 10 42 muncipalines . £ Over 4,606 ons
of trash are callected from Los Angeles County beaches
annually, af 4 cost of § 3.6 mullion 0 Sanm Monwa Bay
sommumties in fiscal years 1958-1989 qlonc In 1994 the
2nnual cost 1o clean the 31 mules of beachss (19 braches)
along Los Angeles County was $ 4.§37.338.7

The Trash TMDL also discusses the costs of various
vpes of complisnce MEISUTes, WNd Sapiias the "cost ol
impiemenung this TMDL wiil range widely, dependng
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on the method that the Permufiecs select o mect the
Waste Load Allocations Arguably. enforcement of caist-
g Lier ordmances could be used 1o achieve the final
Wwaste Load allocanons at mmmal of no sdamional cost
The most costly approach in e short-term 18 the
nsrallanon of fall-caprure strucTural Weaanent dovices on
11l discharges into the nver. However, in the long rerm
this approach would cesult i jower labor costs and may
be Jess capensive than some oficr approaches.”

The Trash TMDL [***38] defines cach basin 1n-
sarts a5 “the least eXpensive stryctural Trearment device
1 the Shor 1erm,” a1 a cost of approximaiely $ 300 each.

i1 cautions, however, that because caich basin inserts "are -

not a full caprure metiod, they must be momiored fre-
quently and must be used 1m conuncion with frequent
sweetr sweeping.” The Trash TMDI esumares vhat if the
approximarcly 150,000 catch busins threughout the wa-
rershed were rewofied with INSeTTs, capital Costs would
be § 120 nmuibon over 10 years, mmnienance and opera-
rion costs would be § 330.mullion aver 10 vears, and
mamicnance and operation costs #fter ful! rmplementa-
. tion would be $ 60 rullion per yeas.

Further, e Trash TMBL discusses the full capnue
voriex separation Syslem (V8S$), which "diverts the it
corng flow of sterm]jwater and polturans into a pollut-
ant separafion and CoREInMER! chamber  Solids wirhin
the separation chamber are kept conuinuous moLon,
and arc prevented from blocking the scTeen o that warer
can pass through rthe screen and flow downsezam. This

js 2 permancot device that can be reofified for o1l sepa-
ration as well. Swmdies have shown that VSS [umis] -
move virnally all of the mash confatned |["T739]
weated water. The cost of mstalhing @ V85 15 assumed 10
be high, so Limted funds will place 4 cap o1 the number
of units which can be msalled duning any single fiscal
year." [*1417}

The Trash TMDL esnmates the repohming of the
apnre Los Angeles Raver walershed with low capacity
V&S units would be § 943 mullion in capual cosis and $
513 million M OPETRUCH ANG TAINICHANCE COSIS Over 16
years, and $ 148 muillion in annual operaton and mane-
nance costs afier full implementanon. The ins1atiation of
large capaciy VSS umils would run approximaiely
[~*300] § 332 mullion.n capital costs and $ 41 mithen
;0 opcrauon and MaIRIeRance COSIS ovet 10 years, and 3
7 4 rmilion per y=ar i operanon and mainenance Cosis
srer fuil smplemeniation. The yeasly cost of serviting
une VSS unit is estimated @ be 3 2000 The Trash
TVIDL explains hat “ounnung 3 large drainags with a
iember of large VS {unuisj may be tess coslly than us-
ing a larger numbeT of small V83 junisf Mainenance
cosrs decicase dramencaily as the S12¢ of the ayslem -
cregses.” The Trash TMDL. 4iso conlans a s0il compari-

son of cakh basmn nsens and low capacuy and large
capaciry VS8 unirs.

Additionatly, the Trush [**=30) TMDL cstimales
the coss for cnd-of-pipe nets a1 bevween 3 10.000 and 3
%0000, depending on the fcngih of the prpe network It
cxplans that 7 [r]clease nets” are 3 relatively sconomcal
way 10 monitor Trash loads from municipal dramage sys-
rems. However, i general thoy can only be uscd 10
momor of merceps wash at the ¢nd of a pipe and arc
considered to be partial capwic SyseIns, as nets are use-
alty sized ara 172" to 1" mesh.”

The Cines asser that “a ‘consideration’ of £COTOMICS
shouid have mcluded a discussion of the economic «m-
pacts associated with the voriex separaon systems. Al-
rernanvely, the Water Boards could have snalyzed other
methods of compliance, such as a series of fbest man-
agement pracuces), ncluding increased stoet sWecpmg,
catch basi 1nscrts, T=lease nets, oF some other combina-
ron of [best management pracrices| that should have
been cvaluared for purposes of allowing the municipali-
nes 10 be n deemed complisnce varh the zero [Trash]
TMDL." (lmlics added) As siated. though, the Trash
TMDL does include the estimated casts of several types
of comphiance methods and a cost companson of capial
costs and costs of operation and mamienance. {+**41]
The Cines cite no authority for the preposinon shat a
consideration of economuc factors wnder Warer Code
secnon 13247 esy include an snalysis of cvery concelv-
sble compliance method or combinations thereof or the
fiscal 1mpacts on penmunees.

Given the lack of any definmon for "ccunommuc con-
siderations” @s used 1 Warer Code section 13241, and
our deference ro the Water Boards' eXpertise, we ¢on-
clude the Trash TMDL's discussion of comphiance costs

15 adequare [*1418] and does not fulfil] the arbimary or

capnicious swandard. accordingly, the Trash TMDL 15 not
invalid on thus ground. nl0

n10 The Cinae 2lg2 assert thar under federal
law an ceonomic 2nalysis i a prerequisile To the
adaprion of a TMDL. They rely on 40 Code of
Federal Regularions. pars 130.6(C{4). but X per-
rams o noapoinr sources of pollunon that nced
not be addressed n a TMDL, 25 distussed further
post The pomon of the regulanen covenng
TMDL's docs nol menlion sconomics {ud, @
130 6011y} Paris 130 637 and (6, of 40 Codr of
Federul Regudunions discuss coGndmmudi. but 1
the conlext of the afed wide planmuny process ulls
der secton 20%(b)(2) of the Cleaa Water ACL{33
L5 €y 1288(bi2y), which i3 wnupplicable here.
Acvording to the Water Boards, the Sourhern
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Califorma Associanion of Govemnments i The
designated arva wide planmng 3geacy

E¢¢¢42]
v

Los Angefes River Estuwry

Addinonally, the Warer Boards challenge The Court's
finding they abused thew discrenon by anempting 1a 1n-
clude e Estuary in the Trash TMDL, a3 the Estuary 15
not on the state’s 1998 303(d) lst of fapared wawrs.
Tne Warer Boards conend a waie? body's formal hisung
on the state's 303(d) hst is not a preréguisie 1a formulal-
g » TMDL for it Rather, an agency may simuitane-
ously submut to the EPA the ideniificanon of a {**391]
water body a3 impaired and a corresponding TMDL.

The Clean Water Act provides: "Euch statc shall

idennfy rhose wargrs warhn s boundanes for which the

cffiuent limitanions ... areé pot stringent cpough 1o imple-
ment any warer qualiry standards appheable 10 such wa-
rers. The State shall eswablish & prieriry ranking for such
warers, taking mio account the sevenry of the pollunon
and the uscs 1o be made of such walers.” {33 US Cy
1313¢d)i)4A) ) Fumher, T provides that "felach stawe
Jhall estabhish for the waters 1dennficd I paragraph
(1}{A) of this subsecnon, and i accordance with - the
prionity ranking, the 101l maximum daily load ... " (/d
2t § #313di)C;) [*T743] These provisions do nol
prohibir a regional board from dennfying a water body
and esrabhishing a TMDL for it at cssennally the same
ume, or indicate thar formal designadon on 3 state's
303(d) list1s » prerequisite 1o 2 TMBL.

Further, 33 United States Code section 1313662

provides: "Each Swre shall submar 10 the [EPA]
Admunisgator from pme 1o ume, - for s for her)
approval the walers idennficd and the loads established
under paragraphs (1}(A) [and] .. (I{C} . of this
subsection. The [EPAl  Admmstrator shall  cither
1pprove OF tisappruve such wenulcaiion dad 1oad not
later than fhirty days afier the dawe of subgussion.”

JJrahes added.) This clanfies that & reglonal board may -

simukancously idennfy 3n impaged watcr body and
sstablish a TMDL for 1. {"1419]

In Sus Fruacisco BuyKeeper v Wigus suprd. wr

F 34 877 584-483, the court held an syency has na duny
0 submu 2 TVDL af the sume me denufics an im-
purcd waicr body, aouny the development of a TMDL
"o cofrecl e pollubion 1y vbviously 3 mofe NECRSIVE
ind Time-CoRsuIuAY project than simply wentifying the
polluted waters. us e [*++a4] EPA has indicated " 1
W p 5833 The Waier Boards 3sserT the casc JOcs not
Jepfive ap agency fTOM CXCTCISIE 153 dislrenon 10 31

multaneously submut to the EPA the dennficanon of an
wwpaired aater bady and a TMDL for . Given the plain
language of 33 Unired Siazes Cote secnon 1313(dif2),
we agree. Moreover, "{s[lales Temain &7 the font line
combating pollution” {(Ciry of Arcaia [ supra. 411
F 3 w1 p. 1106), and "[s]o long 2s the [s]te does not
amempt ta adopt more lement pollulion confrol measures
than those already 1n place under the [Clean Warer] Act,
(11] does not prohibit statc acuon.” (Jd arp 107)

Alternanvely, the Cities complam the. Regronal
Board did not sufficiently 1dennfy the Estuacy as being
impaired and included i the Trash TMDL unnl after us
adophion and approval by the State Board und Office of
Administratve Law and the complenon of all public
hearings. On July 29, 2002, the Regional Board sent he

' EPA a memorandum o provide clarification on specific
sspecis” of the Trash TMDL. Iv stated thot o "TMDL was

established for the teaches of the Los [**+45] Angelcs
River, mibusanes and lukes listed on the [swiwe's] 1998
303(d) hst,” and "[1]n addwion, a2 TMDL was established
for the Los Angeles River {E]suary m the Cuy of Long
Beach. As described on page 12, paragraph 2 of the

[staff] tepary, siaff found thai the wmpwirmcni the

{Flsmary duc 16 ash 1s 'even more acne it Long Beach
where debris flushed down by the upper reaches collects’
[P] The .mpaument i the [Ejsmary was well docu-
mened during TMBL development,” and v "would have
been included 1n the 1998 303(d) tist if the attached pho-
tographuc cvidence had been available 3t the rime of the
Hsung.”

The Trash TMDL lLists the reaches of the Los Ange-
Jes River "hat are impaired by trash, and lsted un the
fstate's] 303¢d) ["=392] hst” The st docs not include
the Estuary. The Watcr Boards asscri that cveR $0, it was
always obvious the Esmary 1s ympaired and included in
the Trash TMDL. The Trash TMDL states 4t is "for the
Los Angeles River Warershed,” and "watershed” 15 de-
fincd as "a region or area bounded peripherzlly by a di-
vide and draining ulumarely 10 @ particular walcrcourse
or body of wawr.” (Mermzm Webser's Calizgiar Cut
(l0wh ed. 1986) p {**746] 1336 "Esuary” s defined
a8 "3 water passage where The ide meels a fiver current,”
especially "an arm of the sea at the lower end of a river.”
(el ulp. 397}

The Trask TMDL geéscribes the walérshed as begin-
amg ar the "wesicmn «nd of the San Fcmando Vulicy 0
the Quesnsway Bay and Paciic Ocean 31 Long Brach,”
and it also stafes The walershed Conunues from "Wiliuw
Sgeer all [*1420] the way through e (Elswaary " An
amucy curiae brief oy Sana Momea BayKeeper, Ine,
Heal e Bay. Tnc., and Namgal Rcsources Delense
Councit, Ine. (Celiectively BayKeeper), 2sscfla CQucen-
sway Bay s e il of fhe Esruary, and &O paly has
challengzed the 3ssermon. Further, the Trash TMDL 11318
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and discusses the beneficral uses of the Estuary, includ-
g habirat for many species of birds, some endangered,
and fish. It also states beneficial uses “are ympawed by
targe accumuiations of suspended and semled debns
inraughout The rver sysiem,” and 1n particular “espuanne
nabital” is umpatred. Further, fhe admumsTanve record
comtaitls several picrures of Tash deposited i the Esmary
dunng hugh tows, depung "the vanery of ways through
which trash  becomes an imegral part of wildhfe,
[**=47] affecung all plam and animal commuriies 1n
the process ™

The Trash TMDL's idenuficanon of the Estuary a3
impaived could have bren clearer, but we conclude it was
sufficient to put ail affected parmes on nolice, and docs
nor mest the arbiwary and capncious standard. Furiher,
although the denuficanon of impaired water hodics Te-
quites a prionty ranking (33 USC 3 13 137el)(2y, and
e Trash TMDL does not pnonnes the Esmary's need
for a TMDL, we agree with amici curiae BayKeeper that
any efror in the Watcr Boards' procedure was not preju-
dicial because the Trash TMDL shows amchoranon of
the wash problem i the catire Los Angeles River waser-
shed 15 highly UmpoITant, and it 15 unhkely the Warer
Boards would smgle out the Estuary for lower prionity of
hat mnclusion of the Eswary would disturb their exisung
prionnes.

v

CEQA

(8) The Water Boards challenge the sutficiency of
the evidence 1o suppors the il courts finding the
amendment addmg the Trash TMDL w0 the 1994 Basin
plan does not comport with CEQA. The cosatt tound the
Regional Board's environmental checklist was deficient
and there 15 sufficient evidence of 3 fair argument that
[»~=48] the project may have @ significant effect on The
environment, Thus necessiianng an EIR or its funcuenal
cquivatent. We conclude The CouT was colfrect.

A

General Logad Princeples

(10) “CEQA compels govemment frst w deanfy
the egvironmental cffects of projecis, and then © mili-
zate those adverse effects tnrough the [*1421] impast-
Lon uf feasible MuNEaon Teasures of through the selee-
won of Teasible alternauves.” (Sicrru Club v Stare 8d uf
Frresty {1094 7 Cul dih 1715 1233 [32 Cul Rpmr 2d
1y 876 P 2d 3037} CEQA mandales that public BEenAcLes
refeain ffom GPpTOVIRDY Progcis with sigmficaar vhve-
conmental effects i there [++393] are foasidle aleina-
Lives QT uLEalun measufes that <an substanually lessen
or avoid those cffests. (Monaias Lion Foundation v.

e
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Fish & Came Com. (1997) 16 Cul 4tk (03, 133 [63 Cal
Rpir 24 380, 939 P2 1280])

CEQA is implemented through mnal smudies, nega-
nive declarations and EIR's. {Swerra Club v Suie Bd of
Forestry, supra. 7 Cal tharp. ! 229 ) "CEQA requires a
sovernmenial agency [10] prepare an {EIR] whenever 1t
conaiders approval of a proposed project that 'may have a
significant cffect on ihe envirorment.’ " (Quud Botanival
Gardens Foundasion, Inc v City of Encinyas. supcd. 29
Cal App.#th at p. 1601.) [+++49] "If there 1s no substan-
nal evidence a project 'may have a significans effect on
the envizopment or The sninal spudy idearifies posential
sigmficant effecrs, but provides for MUNZahon Fevisions
which make such cffects insigaificant, 2 public agency
mast adopt a negauve declaration o such ctfect and, as a
result, no EIR is required. (Citations.] However, the Su-
preme Cowst has ccognized that CEQA requires the
preparanon of an EIR rwhenever 1t can be fairly argued
on the basis of substantial ¢vidence thal the project may
have significant environmental 1mpact’ [Ciranons |
Thus, if substannal evidence 1n the record supports a Tawr
argument’ significant impacis or cffects may occws. ag
EIR is required and a neganive declaranon cannot be core
nficd.” (id. ar pp. 1601-1602.)

* Sgmficant cffecl OR the cnvironmeRt means a
substannal, or powennatly substantal, adverse change in
any of the physical conditions withun the area affected by
the project mcluding land, air, waler, minerals, flora,
fauna, ambient noise, and objects of histonic or aesthehic
significance. AR econonuc or social change by itself
shall not be considered a significani effect on the [**+350}
cnvironment. A social or sconomuc change telatcd 10 2
physical change may be considered n defermining
whether the physical change 15 significant.” (Cal Code
Regs. ur 14.§ 13382)

B

Cernfied Regulatory Program

(11) "Swre regulatory programs thal meet ceriam
enviroamemal standards and are cernfivd by the Sccre-
wary of the California Resources Agency are exempt from
CEQA's requisements for preparstion of EIRs, negative
declarations, and mnal smdies [Cirations | Ernviron-
menal Teview documents prepared by corilled programs
may be uscd wnsead of environmentai documenis that
CEQA would oificrwise require. [Cuanens | Curtitied
repularory {*1422] proyrals feman subject, howereT,
1 other CEQA requirsments.” (2 Kostke & Zuschke
Pracice Lnder the Cal Environmental Quality ACT
{Comt Ed Bar 2008y 3 21 2, p 1076, 398 FPub Resvurces
Code, 3 2i080.5.) Documents preparcy by ermfied pro-
ulams e comsidered the "runcnonal cquivalent” of

" documents CEQA would utheTwise require {MOuniuin
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Lion Foundanoa v. Fish & Game Com, suprd. 16
Cal.ath ai p. 113; 2 ¥osika & Zischke, Practice Under
- e Cal Environmenal [*==51] Quality AT, suprd, 3
21.10, p. 1086 ["the documentanon required of 3 corm-
fied program sssennally duplicates” that required for an
EIR or anegative declaraneal )

AN "3gency séeking cernfication must adopt regula-
nons requinng that final acnon o the proposed achvity
nclude wrmen responses fo sigmhificant environmenal
points raised during the decisionmaking process. [Cuta-
non) The agency musi 3iso implement guidehnes tor
cvaluatng the proposed acAVITY consisiently wirh. the
[*~394] environmenial protecion purpascs of the regu-
latory program. {Citation. ] “Ihe document generated puv-
suant 1o the agency's regulaiory program must mckude
alrerpanves 1o the proposed project and murigation Meas-
ures 10 mimnize ngmficant adverse environmental ef-
fects [cnanon), and be made available for review by
other public agencies and the public (citanon).” (Mowun-
in Lion Foundanion v. Fish & Gume Com.. supra. 16
Cat 4tharp 127)

(12) The guidetines for wmplemeniauon of CEQA
(CEQA Guidehnes) (Cal Code Regs., . 14§ 15000 a1
seq.) do nor dwectly upply 0 3 certified regulatory pro-
gram’s cnvironmental document. (2 Kostka & Zischke,
[+++52] Pracuce Tnder the Cal. Environmenial Qualiry
Act, supra, § 21.10, p. 1086 ) Howevar, "{wlhen ¢on-
ductipg Ws enviropmenial review and prepanng 11
documemanon, 3 certified Tegulatory Program is subject
1o the brosd policy goals and substanhive standards of
CEQA." (hid )

In 2 cenified program, an envirenmenial document
used as a subsnmre for an FIR must nclude
~[a]lkernanves 10 the aclivily and muuiganon measures [0
4v01d oF Feduce any significant oF potennaily sigmficant
cffects that the projéct might have on the environment,”
4nd 2 document used as 3 subsSTITULE REgaTIVE declaranon
must include a “sTatement that the agency's review of the
project showed that the project would not have sny s1g-
quricant or porennatly significant effects or the environ-

ment and therefore no allernanves of RKTEANON McHse

urés are proposcd 10 avoid or ceduce any significant ef-
fects on the environment This slalement shall bo sup-
ported by a checklisl o7 0Wict documentation 10 show the
possible cffects That the Jgeacy examumied on reaching
this conclusion ™ (Cul Code Reys, rin 49§ 13232
subd (a2, 18

The basin plamuag process ot e Stare Bourd and
ezonal boards 13 (+++53] 3 ceruficd Tegulaiory pro-
yram (Cul Code Regy. 1t 14,3 13231 subd {23}, and
{1323] the regulanens ympicmentng the program ap-
pear 1 e Culyorniv Coulg of Reguluions, nide 23, et
nany 3773 1 3782 A tegional poard's subnussion of 2

plan for Stawe Board approval must bé accompamed by 1
brief descriprion of the propesed acuwiry, 3 completed
cnvironmenial checklist prescnbed by the Statc Board,
snd a wriren report addressing reasonable aliemanives 10
the proposed achivily and mibganon mcasufes o Tum-
auze any significant adverse cnvidnmenial mpacts. Ud..
5 3777 subd (W)

C

Enviroameniul Documeniahion

The Regional Board's cnvitonmentadl docomenianon
in lew of documents CEQA ordinarily requircs CORSISLS
of a checklist and the Trash TMDL. The checklist asked
a semies of quesnions regarding whether implementanion
of the Trash TMDL would cause chvIrenmental Wmpacts,
1o which the Regional Board responded “yes,” "maybe”
or "no." "Yes" or "maybe” answers required an expluna-
non. The checkhist desciibed heneficial 1mpacts periam-

‘ing 1o pians and ammal hfe, water quality (**"54] and

reercation. The checklist denied the projeci would have
any environmental Lmpact on land, ncluding sou dis-
placement, air, BOISE, natural resources or taffic, and
tws it included no discussion of those factors. The
checklist ¢oncluded "the proposed Basin Plan amend-
ment [adding the Trash TMDL] could not have a signifi-
cant effect o the enviroment.”

The Regional Board obviously inwended 15 docu-
menianon © be the functional cquivaient of 3 neganve
declararion. Nonetheless, on appeal the Wawer Boards
clwm for e fisy nme that he Regional  {**395}]
Boards cnvironmenial feview process is Niered, and 118
documeniation meets the requireTnemis of a first mer EIR
wnder Public Resources Code sectiun 21 159 They aiscit
the courvs criticism of the cheekhst s baseless "because
W 1gnores the concept of tiered environmental review and
specific provisions for pollunon conmal pertormance
standards " '

* “Tiering' refers o the coversge of gencral mallers
o broader EIRs {such us oxn gensidl slans or pehoy
starements) wuth subsequent narrawer EIRS o ultimarely
site-specific EIRs incorporating by reference the gencral
discussions and concenmanng solely [*=*55] on the :3-
sues specitic o the EIR sybsequently prepared Tiering 18
appropriate when the sequence of ElRs 15 [P}... {flroma
seneral plan, policy, of progrum FIR 0 3 . stempenille
EIR " (Nusural Resowites Defense Councd. inc. v. Ciy
of Lus Angeles (262, 103 Cul App.3ih 108, 285 j126
Cud. Rpir 2d 6134 “{Clouwrts havv ailowed Nrst uier
EfR's 1o defor detaded analyss w subsequent project
EIRS." (Friends of |"1424]  Vummoth v Tuwn tf
gsnolh  Lakes Rodevelvpment 1gCBty 200y 52
Cul App 4th 311 533 jo8 Cul Rpir 2d 33443
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(13} Public Resources Code secrion 21159, which
sltows expeduted envivonmenial review for mandated
prOjects, provides that an agency “shall perform, a1 the
time of the adopnon of 3 rule or regulation requining the
«nstallanon of poliurion canwol cguipment, Of 3 perform-
ance stapdard O weannend Toquitemnent, IR WRviron-
mental analysis of the reasonably foreserable methods of
compliance. .. The envirormental analysis shall at {a]
o, include, all of the following: [P] (1) Aa snaly-
<15 of the reasonably foresceuble environmental impacts
of the methoas of comphiahcs [P] (2) A snalysis of
reasonably foreseeable mligalion Mmeasres. [***56}
[P] (3) An 2nalysis of reasonably foresecable alternative
means of compliance with the rule or regulanon” (Pub
Resources Code, § 21139, subd. {u;.} The Warer Boards
submut they complied with the stanie, and the "ugr Two
epvivonmental review is the responsipility of the lacal
agencies who will determune how they intend 1o comply
with the performunce srandards” of the Trash TMDL.

[ssues net presenicd 10 the wial court arc ordinanly
wawed on appeal. (Royswer v Monianez (1982) 134 Cal
App. 3d 362, 367 [184 Cal. Rpir. $60].) In any cvent, we
conclude the cheeklist and Trash TMDL are insufficient
a5 cither the funcuonal cquivalent of a neganve declars-
rion nll or a hered EIR. Vioreover, an EIR is required
since the Trash TMDL uself presents substznnial evi-
dence of & fair argument that significant environmenfal
ympacis may oecur "Heeause a peganve declaranon ends
epvironmemal review, the fair argument €3t pravides a
tow threshold for requinag an EIR " (Ocean View E£3-
wies Homeowners A58, fac.
12004y 116 Cul App 4tk 396,
431f.)

399 [10 Cal Rpir 3d

a1l A ncganve declaranon may nol be based
an 2 " ‘bare bones " approack n 2 checklul
tSnarted Traffic Obsirucls Progress v. City und
County of Saa Francisco (1999 74 Cul App 4tk
793 797 fn 2 {88 Cul Rpr 24 455}, and cases
-1ted therem } A "cermified program’s SIatemeit of
no sigmificant umpact mmust be supporicd by
documenranion showeng the potenhil environ-
mental ampacts that the agency examined 10
reaching 1s conclusions.” and "[i]ris documenta-
non wousld be simular o 8B initsal study ” (2
Kosika & Zischke, Fractice Lader the Cat. Envi-
,comental Quality Act suprd. 3 21.11, pp 1UsE-
1089 aiics added ) Because we conclude an EIR
s required, we need 6ot expsnd on now e
heeklist and Trash TMDL fai} 10 salsfy nogative
Jevlarauon  requirements o thesr funcuonal
.:qu.w‘;l!cm

‘L"‘“.s‘i}

v Mantecitn Water Dist.

2006 Cal. Daily Op. Service 797

[**396] The Trash TMDL discusses various com-
phance merhods oF combinauons thereof that pernuness
may craploy, inciuding e nstallapon of carch basin
\nserts and VS units. The Trash TMDL esnmaies that 1f
the catch basim method 15 used exclusively, approxt-
mately 150,000 carch basins throughout The watershed
would require retrofiting a7 a COSt of approximaiely 3
120 mrullion. It explains. BOWEVET, thar the "ideal way fo
caprure wash deposiied nto a storm| Idrain systern would
be 1o insiall a VSS unit. This device dyverts [*1423] the
wmconung flow of stormijwalkr and pollurants mnfo 3 pol-
luton Scparation and CONAIUMENT chamber * Only VSS
umss or similar full-caprure devices will be deemed fully
compliant with the 2zero wash targer. The Trash T MDL
eatimates the cost of nsmlhng law capacily VES umis
would De § 945 multion und the casi of installing large
capaciy VS8 units would be 3 332 rullion.

The checkhst and the Trash TMDL, howaver, 1gnore
the Temporary mpacts of the conswucnan of these pollu-
rion conmals, which logically may resulr in smls discup-
nons and displacements, an IACTEAse M NAIse levels and
changes m watfic crculanon. Further, the Trash TMDL
explains Thal smce [#++38) caich basin msens "alc NOT ¥
full caprure method, they must be monitored frequently
and must be used in conjunction with frequent smrect
sweepng " The checklist and the Trash TMDL also 12-
nove the effects of increased strect sweeping on air qual-
ity, and possible 1mpacts caused by mawmsenance of caich
basin inserts, VSS wairs and other compliance methods.

Indeed, the County of Los Angeles wiois 10 the Re-
ional Board that "cleanout of srructural conmols, such as
fesich basin insents] and VSS5s, ramrally will mcrease
existng noise levels due w vehicle and vacuumung
soises.” The Cury of Los Angeles advised that the Trash
TMDL would resuli i nersased matnienance vehicle

" paffic 3nd "subsmnual air nussiONS o derenioranon of

ambwent air quality.” increased noisc, wcreased use of
parural resources and adverse mpacis on exising wans-
partatnon sysems. :

The Wamer Bourds comend these Tommenis 272
merely "unsubstantiated opirion and speculation by bi-
ascd project opponents” Substannial avidence s not
“[alrgument, speculation, unsubstannatcd opimion OF
parranve [or] cvidende which 18 clesrly ipaccursle OF
crroneous.” (Pub. Resvwrces Code. § 270822591 .
Jubd. (o) Flowever, Ictlers and esumony from zGvein-
meny officisls with personal knowledge of the anucipated
cffects of a project on e communities “ceamly sup-
porTEs u fair Jrgumen: that the project mdy have a Sigmlt-
canf environmcaial mpact.” (Cigy of Lavermare v Lol
Agency Formulon Com (i986) (83 Cul App 3d 534
542 [230 Cut Rpir S67/ ) Agmn, Rowevel, the Trash
TVDL ssclf satisfies the {2 argument RAGSLIE
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Even if the Warer Boaras had relied on Public Re-
sourves Code secrivn 21 /59 ar the mal court, the cuvi-
ronmemnal documents 4o rot meet 1t MM 2quiTe-
mens. Neither the checklist not the Trash TMDL -
-ludes un analysts of the rcasonably foresecable .mpacts
of comstruction and mamlenance of pollunon <onwol
devices OF MUIZaTion Measurcs, and in fact the Warer
Baards develop no argument as 10 now rhey ostenstbly
complied with the same While we agree a uered envi-
conmenfal analysis 1S appropnaic hepe, The Regional
Board did not preparc & st level EIR or us funcuonal
equivalent. We 1€ject the Waiwer Boards' argument the
Regional Board did all it 1+1426] could because there
35 v way [0 £xanune project level | ***60] impacts that
are entircly depeadent upon the speculanve possibilinies
of how subsequent  [**397] decision]Jmakers may
choose to comply” with the Trash TMDL. Tier two, pro-
jecr-specific EIR'S would be more detalled under Public
Resources Code secrion 21155.2, bus the Trask TMDL
sets forth vanous compliance roetheds, the general am-
pacts of which are ressonably foresceable but not dis-
cussed.

As a manet of policy, m CEQA cases 2 pubhc
agency must explain the reasons for its actions 10 afford
the public and other agencies & meaningful oppormmry
1o parvicipare m the cnvironmental Foview process, and 1
hold it accountable for 11s actions. (Federation of Hillside
& Canyon Assns. v. Cuy af Los Angeles, supra. i26
Cal App #th 1180, 1798) The Warer Boards' CEQA
documeniation 15 madequalt, and remand § NECessary
for the preparanon of an EIR or nered FIR, or funcuonal
cquivaleny, 35 subsiaanal evidence raises 2 {air argument
the Trash TMDL may have sizpificant mpacts on the
egvironmenr. The court cormrectly mvalidatcd the Trash
TMDL on CEQA grounds. ni2

n12 The Warer Bouwrds also caniend the Trial
court eTTed by s1aying the dmplemenianan sched-
ale for the Trash TMDL pending this appeal. The
imarer 15 MOl given our holding on the CEQA
55U

(e8]
Vi

Deciu uiory Rebef

In s saement of deoision, the wal court expluined
the Cies "comiend [the Waier Roards] impropeity It
wmpled W@ conrrol the wakTshed includiny the 'onngw
334 square mules of icorporaied and anincorporated
Lceas of the County {of L 08 Angeles], und powhets 1 e
| Trash] TMDL or the (1994) Baswn Plan Amendment did

 ance through the federal
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[they] asserv that the numeric Waste Load Allocanons ..
are to apply 10 the cnfire 584 square ules of warershed.”
The couri, however, explained the Warer Boards “con-
cede the (Trash] TMDL only apphies to navigable walers
by usserting [they] dida’t \nrend to conmol non-navigable
wuters,” and it found “the paries are in agresent ihat
the rrash load ailocations 2pply (o the poruan of the sub-
jeet watershed as defined on pages 3575 and 3584 of the
Admumswauve Record [pages of the Trash TMDL] and
the Waste Load Allocations 6o pot apply Y0 non-waleTs.”

The samment of decision ponctheless states the
court grantea the Cines’ “relief as requested” as W "TCgU-
fation of non-waters ” In their third cause of action, the
Cincs sought a judicial declaranon mat the amendment
1 the 1994 Basin Plan and the Trash [=*=62] TMDL are
iavalid becausc they violale federal and s law The
sadgment declared unenforceable a Iyly 20, 2002, lcmer
from [*1427] the Regional Board to the EPA thar stared
the "Waste Load Allecanons apply 1o the cneire urban-
ized porion of the watershed ... - The urbamzed pormon
of the walcrshed was calculated 10 encompass 384 sguare
miles of the total watershed.”

{14} "The fundzmenital basis of declaratory relicf 15
the exasicnce of an achual preseni conmrpversy ' (3 Wn-
%in, Cal. Procedure, supra, Plesdings, § 817. p- 273)
Because [he parties agreed dunag this procccding there
was o Preseni conimoversy, the judgmems should nor
have meluded declaratory relief on the NONWATETS 1SSGE.

CITIES' APPEAL

I

Coneepts of "Maxmmum Earent Pracucable” and "Best
Vanagemens Praciives”

{15) The Cines contend & zero rarget for wash in 1he
Los Angeles River s unatainatle, {++398] and thus the
Trash TMDL viclaies the law by not geeming comph-
"maximm exlcmt practicable”
and "best managemsnt nracpces” spandards, whirh wrd
less siringent than the numMSric Wrget of zero The Cines
rely on 33 Unired Siutes Code yecuon 1332tp:03)(B) ity
[++*63] . under which an NPDES permut for a municipal
discharge 1at0 & s1oTm diam "shall requae conmols 1o
reduce the discharge of pollitants 10 the maxumim extent
practiuble, mclading ranagement praciices, conirol
fechnigues and Sysim, desizn wnd engineciing methods.
.nd such other provisions > ic [EPA] Admunsstalor OF
he Stale delermancs Wppropaale for the conmal of auch
pethurants” (ltahics added.) al3 "Bost malugement pracs
oes” are zonerslly poilunon COumQl measures ¢t Gith
i NPDES permuts (B supru 124 Cud tpp dth we P
£77)
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unknown whether compliance with a trash lamt of zero

213 The Ciean Waler Act and applabls will ever acrually be mandaied

regulations do ndt define the maxumum entend {17) To bolster thewr position the Cines rcly on 33
pracucable srandard (Buidding lndusiry Assn of Unired Staies Code setiion 1329ax 1T [*=~66]
San Diego County V. Siare Water Resaurves Con- [*+399] It provides, howevet, That :n 3 Stuie's 3ssessment

roi Bd (20041 124 Cul App Hth 366, 584 [22 feport Tor A noRpoAl souFCe MAanagement progrant the
Cul. Rpwr 3d 128 (BiA) ) In BlA, 1he NPDES stawe must "describei} the process ncluding IRIEIgOv-

permt af issue acfined the standard 35 3 mghly ernmental coordination ang public parncipation, for iden-
flexible concept that depends on balancing M- tifying best management pracnces and measurcs 10 COT-

merous factors.” ytid) ol cach cawegery and subcategory of nonpOInE sources
: and, where appropriaie, parmicular nonpoul s0urces iden-
unde d
The Cines assers hat "as e [r]ecord [++7b4] Te- 22;& T ;uip arag;g; hb{eg) t;nd }:: {ci‘;ﬁ“’ I? .t:c
fiects, comphance with the zed [Trash) TMDL .. 15 imum eAloil Praciicese, ¢ eve poluron
:mpo.;sxbic P o the Waicr Boards rihemsclves TECOg- resuling from such calegoly, subcaiegory, OF >0urce.”
) N i - (ibid ) In BlA, supra. 124 Cal App #ih ar page 8§87, we
nige that 'Zero’ is an impassible standard 1o meet.” Col-  oiecred the argument the SIADE shows Comgress 1w-
wary 1o the Cines’ suggestion, The Watet Roards made no : _ )
iy ot G st D S S R o s b e
e record shows thar members of the Warer Boards  (parges. The Cisies say they disagree with B/4, but they
quesnoned wbetber a zero mrash target B actually awain- develop no argUmETS tevealing any flaw 1n the opimon.
able. A zero limat on [*1428] wash withn the WCanifg  rpjagies are required {*1429] 10 include argument and
of the Trash TMOL i gttamabl_c because there o< meth- cuanon 10 authonty in therr briefs, and the absence of
gdisoi fcf’:::d I;:‘?Pﬂﬁ?m‘f :;:; ;t;léi“:; d I;:;': brccé’;ﬁ These necessary clemens allows this court 1o freal appel-
wﬂas O: Il':e s a; OP;;:)x;nts c;f o Trash TM];IL o lant's ... 1ssue as wawed.” (Jnieriasarance Exchange v
) ) s (19 : 3 7 Cul.
esiablish 1wmpossibilly. Furthor, the ampossibiiiy issuc 13 53!51;};](; 94) 30 Cal.App 31 1445 1498 3 _C["l Rper
nat germanc 3t tus Juncac, 25 the marer is ar the plan- =

aing stage with an snrerim goal of a 50 percent reduction The Cimies' rehance [r*v67] on Defenders of Wild-
mm trash, a goal everyone agiees \s necessary and achiev- life v. Browner (oth Cir 1999) 191 F 3¢ 1139, for the
able. proposiion fhat municipalimnes, unlike private companles,

. : . ) may 1ot be required 10 sprictly comply with numenic dis-
In any wcm,’ﬂu: rial court ttcunr_i 33 Unigedd $zam charge limirs 15 Lkewlse musplaced. Defenders of Wwild-

Code secrien | 342(p(3HB) st napplicable 1© the agop- ; .
non of a TMDL. The court also found stare and federal life v. Browner WVOIVES § chatlenge o 31 NPDES pet-
1;35 : u:ha;ize ré 10:3,! boards 10 "use wakcy uality, and s, ok the adopkon of a TMDL Further, the court theve
4 . £ e - <t 4 Ay“ rejected the argument that “the EPA [or authorized Te-

not be hmited 10 pracuicabihry as the guiding principle . )
for [++705] evelopme hmuis (i 8 FMDL] on poilur gional of STE board] may wvot, under the [Clean Wates
' PIRg : P Act}, require smnet compliance with sfale warer-quality

naa. .I"“nhﬂ‘ the coutt npu:d the Cities pgsen;:_d no srandards, through pumerical limirs of atherwise.” (id @&
authariry far thew pmpusmoan\:; Regional Beard s ¥e= 5 7166 ) The court explamned: "Alhough Congress did
quired to adopt 3 STOMA water TMDL that s achigvablc. nat Tequire mUmEPal D amsewer discharges 10 comply

{16} We agree with the coarv's ssiessmeni. The s@t- smerdy with [numencal cffluent hmitanons), [secuonf
wie apphcable 10 esiabiisning & TVMDL 33 Unied J1ases [342{pi3i(Bnui [of United Staies Cude, Tic 53] stawes
Code sechan 1313¢d)(1){C), does not suggest that pracil that '[plermus for discharges from municipal stonm Ssew-
cality 18 @ considerpnon To the cunirary, 3 reglonal crs ... shall requite .. such uther provisions us the [EPA}
paard is reguired ® csiablish @ TMOL "t a level peceds Admimsirazor | QEFCTIRES appropriuie for the control
sary 1o implement e apphicable wamr qualny srandasds uf such polluwnis’ (Emphasis added That provision
with scasomal vanabons and 3 margn of safery.” (33 wives the EPA diserenton 0 duisTInhie what poliution
L5C % 13130 HC ) The NPDES permut provision, COoRLfols are appropaate - P} Under that [#=*68] dis-
13 Lonted St Code [ 342ipyi3:18). B \napplicable crcuomasy provision, the EPA has the authonty 10 Jdeter-
perause, sgalm, we are only considening the propriely of - rune thal ensuling smel complianes wilhh siglc Watcr-
the Trash TMDL, a precursol to NPDES purmits unple- quabity standurds i necessury 10 vonwol pullutants. The
menung o Lader e Trash [TMDL. the numenc TarZet EPA al:o has the authonily 10 require less thuft aiiCT
witl be reconsidered whier sovergl year when a reduction compliance with swic watcr-qualily Jandurds - Lader

0 trash af 50 percent iy acnjoved, and thus 1813 presently 33 [United Stutes Cusdy sccrnaf 13424pa 3 Batis. the
EPA'S choice 10 include ither Management pracuces of
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qumenc hmianons 10 e PEMmits was withupt uis discre-
tion.” (Id aipp 1166-1167.) '

o 84, tus court simularly held thar 33 Unured
srates Code secuon 1342(pH3i(B)(ims) does Not divest a
regional board's discreuon 0 ympose an NPDES permut
condiion Tequinng comphance with sware warer qualily
.andards more amingem than the MaxiMum cxI2nt prac-
ticable standavd. (BIA, supra, 123 CulApp ik at pp
374 882-885, see also Wui. Code. § 13377 [waste dis-
charge TeqUITETTICnts shall meet feders] standards and
may also include "mare smngent cffluent siandards or
lirurations necessary 10 ymplerent waler quality capmrol
plans. or for the protecuon of beneficial uses, of 1o pre-
veny nuisance”]. [*+769] } Thus, even if the analysis in
Defenders of Wiidlife v Browner or Bld arguably has
any applicanan 10 8 TMDL.. the opumors do not help the

Cines

(18) Additionally, e Ciies' reliance on a Navem-
ber 2002 EPA memerandum On esiablistung TMDL's
and isstang NPDES [#+400} permuts is musplaced, as 1
post-dates the Regional Bourd's adopuon of the Trash
T™MDL and its approval by the Stat Board and the FPA.
Further, the memoranidium Sates 1t [*1430] 15 not bind-
mg, and "indeed, there may be other appraaches that
would be appropriate parsicular sianons. When EPA
ruskes a TMDL ar permutning decisson, it will make cach
Jecision on a case-by-case basis and will be guided by
applicable requirements of the [Clean Water Act] and
srplementing regulations, 1aking nfo aCCount commenis
snd formation presented at that ume by nterested per-
sons Tegarding the 3pprapriakncess of applyng theic
recommendanions so the parnicular sianen

I

Nonpowd Saurces of Pellunon

The Cines contend the court should have wmvahdared
the Trash TMDL on addinonal grounds, weluding the
Warer Boards' faiure idennty load allocanons and
mplemenienion Measures for nonpomt sources of trzsh
discharge. [***70] The Cipses asser? the Warer Boards
are required o adopl implementation MMEasurcs for the
nomeless and aerial sourees of wash, [and} also for the
other nonpoint sources of trash conssung of Stare and
federal facihines, and other facilities, not yct subjeci 5o
NPDES Permuts * The Cities submut thiat she Clean Water
vt does ot ailow the Warer Boards "o crfecuvely an-
pose the burdent of the load allocanen from all nenpony
soulces solely on municipabitls.”

The Ciues further claim the Watcr Boards acred ar-
burarity 4ad capriciously by imposing & wash 13631 of
soro on mumcipelines, bul imposing a8 " 48 AURITUS
requifeMcht on non-point source discharges.” The Cipes

cute the July 29, 2002, lemer from the Rcgional Board 1o
the EPA, clarifying that it idenufied nenpoint sources of
trash poliution "as wind blown wash and dicect depostt of
ryash im0 the water,” but “as The non-point SOUICeS WeTe
determuncd 10 be de-minimus, we did not behieve 1 A~
Jssary (o outhne 3 reducnon schedule Tor nom-pout
<ources.” Contrary 10 she Cinles' posiuon, the Regional
Board did aat adopt 3 "de numimuas” load allocation Tor

- nonpawm soutces Rather, 33 the mal court found, the

Regional {**+71] Beard found the rash pollnon from
nonpoInt sources 15 de munimus compared 10 wash pollu-
non from point sources. The TMDL suates the “myjor
source of wash in the {Los Angeles River] resulis from
lirer, which 1s wientionally or aceidenially discarded in
the watcrshed drainage areas.”

in arguing the Trash TMDL 1 required 1o include 2
specific Joad allocanon for nonpoint sources of poiluton,
the Cmes rely en the 2000 £PA Guidance, which pro-
vides: “Load allocanions for nenpomnt sources may be
cxpressed as specific allocanons for specific discharges
or as ‘gross sllammenis’ 10 NOAPOME sowrce discharger
calegones. Separate nONPOINt source ajlocations should
be established for background loadmngs Allocznons may
be based on & vancty [(*1431] of technical, sconomac,
and political factors. The methodology used 1o set alloca-
1ions showid be discussed B deail.” {Tahics added )

The 2000 EPA Guidance, howevet, S131ES it does noy
impose legally binding requizements. further, the load
allocanon for nonpoint sources 1S ymphaly zevo for
mash. Federal regulanons definc a TMDL 33 the sum of
wasie load allocations for poing SOUICES. laad allocanions
for nonpoint sOUICES [++*72] and natwral backgrounds.
(10 CF R § 130.2(y (2003)  Swce "[a] TMDL defines
the specified maximumn moust of a pollutant which can
be gischarged 10 4 body of waler from all sources com-
mned” (American Wildlands v Brawner (10t Cir. 2001)
260 F3d 1192, 1194) [*°a01] and the Trash TMDL
specifies a zeip numeric wrget for wash in Los Angeles
River, loud- allocanons are necessasily zero as well @S
nasty toad allocanens.

Additionally, the Cites cile no authonty for the
proposinion the Waiey Boards are required 1o 1dennfy an
unplemeniaion program for nonpownt pollution sources.
Again, "[wlhcre # poant s merely asseried by counscl
without ary argument of or authoncy Tof IS Proposimon,
@ 15 deemed 1@ be withou! foundation amd requirés no
drscussion.” {(People v Hum {1 g7ty 7 Cul App. 34 768,
783 |86 Cul Rpir yig/. disapproved OB apother ground
w Peuple v. Compion (1978) 6 Cul 3d 33 &0 ja 3 U8
Cul Rprr 217 300 P24 337], see Puopic v Sierru
(1943, 37 Cul App 410 1694, (693 ja. 2 [44 Cul Rpir.
24 5751)
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{19) In any evedl althouzh the Clean Wer Act fo-
-uses on both pownt and ponpoint sources of pollunos, i
s sertled thay [***73] the measdlc *does RO TEquie
states 1o take regalatoriy] acuon 10 Juvs the amownt of
noN-pomt walcr poliution mnoduced NG 1S WARIWaYs.
While the [Clean Waler ACT] [cquires stales 10 designaie
water standards and wenufy bodies ‘of waler that fail 10
mect these standards, “nothimg i the [Clean Warr Act)
Jemands that a staré adopt 3 regulatory System for noll-
poimnt sources.” " " (Defenders of widlfe v US. Environ
Droiec . swpra, 413 F.3d a1 pp- 1124-1125, cuung Ameri-
can Wddlands v. Browaer. supra, 260 F3d 1192, 1197
i~in the [Clean Warer] Act, Congress has chosen not (o
give the EPA the awthonly o regulale nonpoint SOUCe
pollunen™); Appalachwn Power Co v Train (3th Cir
1976) 345 F2d ! 351 1373 {"Congress copsciously dis-
anguished between poing source and nonpoing source
gischarges, giving EPA aurhonry under the [Clean Wa-
ter} Acy 1o Tegulate only the former}; Cuy of Arcadia L
supra. 265 £ Supp 340 ar p 1145 ['For nonpowt
sources, Hmingoas OB loadings are not subject w a fed-
cral nonpomi source permutiing program. and therefore
any TORPOINT SOUICE reductions can be enforced . only
10 {***74] the exwenml {hat a sTalc insumtes such vedue-
uons as regulatory fequircments  pursuant 10 sk
[*1432] authority”].) "Nonpaml sowfces, because of
thelr very mamie, are not segulated under the NPDES
[program}. instead, Congfesy addresscd NONPOIAT SOUICES
of pollution m 3 separale poraon of the [Clean Waler]
act which encoursges siaies 10 devclop areawide waste
Tealment management plans.” (Pronsolmo v Marcus.
supra. 91 F. Supp 24 ar p 1348, cmng B UusC ;3
/388 see also 33 USC § i329.) '

W conclude the court corectly ruled on This 155U
m
Lses To Be Made of Warershed

The Cinies pexi contend the Trash TMDL 15 mvahid
hecause the Water Boards nimproeerly relied On NomnCXiS
e, vlegal and iranonal ‘uses 10 pe maae of 1e [1os
Angeles) River” ; Boldface anid some capializanon cImiI-

‘1ed.) The Cuuies complain that the Trash TMDL staies a

purporied neneficial use of une of nuMEroUs reaches of
the river on The sTame's 303(d) hst s TrecTESNOR and bath-
ing, W parncular by homeless people who seek shelier
there,” snd the Stawe Board chairman quesnoned the le-
sality OF such wacs. The Cites 3ls0 asscrt thefe 15 no
[#++75| evidepce 0 »uppos the Trash rmMDLs finding
[hat »% JmMIAg 3 an 3cTuaj use of the rever m 306y oca-
non

The Cines rely on seciian 3G 1HA) of The Clcun
water Act (33 U3 C $ 1330 AAN which provides
hat o dennifying impaned walers for ws 303{d) hst

states "shall gstablish a prionty ranking for such waters,
wking Mo account e st crity of the pellunon and the
wses 10 be mude of such waleTs.” (Irabics added.} [*7402]
The Ciics assert "an ‘illegal’ use c3nnot be 3 'use 10 be
madc’ Tor the water body.”

Adaitionally, the Ciues cire Haler Code secnon
13241, which requires regional boards o establish water
quality objecuives w watel quahty vonzol plans by con-
sidering a vancty of factors, jncluding "[plast, present
and probable furure bencficial uses of warr” (Wat.
Code, § 13241 subd {as) They assen The “Waler
Boards acted confrary 1o law by basing he¢ (Trashy
TMDL on any uscs of the [Los Angcles) River other than
the acmual ‘uscs 0 be madc of the Raver.” {Boldface
omatred. )

The Cities, however, make ad showng of prejudice.
Swimmyng and bashing by the homeless are only {r*+76]
WO among aumerous other bencficial uses that the Ciues
do not challenge, und there 1 RO suggesnion the AUMCTIC
rarges of zero ash in the Los Angeles River would have

_peen less smingeny withoul consideration of the factors

the Cities raise. [*1433]
v

Scientific Methadology

Further, the Cines comend the Trash TMDL is nva-
nd on the addivional ground that pefore adopung and
approving it ihe Water Boards failed 10 comply with the
requisite dale coliecnion and analysis- The Cines ely o0
2 federal regulanon providing that “[s]atcs must estab-
n1sh appropriaic MOMIONRE methods and procedures {in-
cluding biolegical motoring) Reccssary ¢ compile and
analyze daia on the quality of watets of the Unifed Swawes
snd. 10 The extent practicable, ground- walers.” (40 CFR
§ 1304(a) (2003;.) “The State's warer memonng pro-
gram shall mclude collecnion and analysis of physical.
chermical and biological dat and quality assurance and
conwol Prugrams o assur® scyentifically vahd dara” 1n
developing  among ouher s, TG il B
130 3ib) }

The trial court rejected e Cincs’ posiuan, nnding
they failed o csiablish the Warter Boards' [#+77] sCien-
ufic data is inadcquie of scicnufically mvalid The count
cxplaned the Water Boards "have net filed 0 conduct
ongony studies, s they say, how clie would |they]
knaw the River i3 wnpaued by wrash[’] And the Record

reveals siadics relied upon by € Bouards.”

Thus argument i3 3 vinagon on the assumslanve va-
puCity afudy i53uc. and wo summlanly rgject s As the Wa-
ter Boards pomnt out, "trash i Jifferent than other poliul-
s, .. The complex modehing and anaiyticai cifort that
may bc necessury for typical potlaranls thar may be pre-
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ot in exmemely low concenfranons have no relevance
to calculanng 4 wash TMDL." Further, the Trash TMDL
Joes dinfuss 30urces of rash n the Los Angeies River. It
siates the "Cuy of LOS Angeles conducted an Enhanced
Caich Basin Cleaning Project in comphance with a con-
sent decree berween the [EPA] the Stie of Califorma,
Jnd the Cuy of Las Angeles The project goals wers o
deresmune debris loading 1aies, characienze the aebns,
apd find an opumal cleaning schedulc through enhancing
basm cleaming. The project evaluated gash loading 3%
wo dramage pasins].]” I goes on 10 discuss the amouas
and types of rash collected [+++78] m the drainage ba-
s berween March 1982 and December 1994, The Cut-
s cure no authonty for the nonon the Water Boards may
not rely on dama collected by anothct ennty.

The Trash TMDL also smat€s “[s}everal studies con-
clude that urbas runoff ;5 the donunant saurée of mash.
The large amounis of wash conveyed by the urban storm
water [0 the Los Angeles Ruver is evidenced by the
amnount of .. wash that accumulates at the base of s1orm
drams.” [*1434] '

[**403] alicrnatively, the Cites contend a TMDL
is not sumable for mwash calculation. They rely on 33
Unued Swates Codg section 1313{d} IHC), which pro-
vides: "Each Stase shail establish for [vmpaired] waters .
the toral maximum daily 10ad, for those pollwanis which
the [EPA] Adrinisuaior \dentifies ... as suiiable for such
calcularion. Such load shall be cstablished at 2 level nec-
essary o implement The applicable watet quahty stan-
dards with scasonal varahons and 3 margin of safery.”
(Mals added ) :

The Cines also cite 2 1978 EPA regulauon that
srates 3 TMDL is “suiable for ... calcutanon” only ander
“proper techrical  congitions.” (43 Fed.Reg 60662,
60665 (Dec. 28, 1978} [=*"79] (walws omiwed).)
~Proper technical condmons” require "the avatlapility of
the analytical methods, modehny Techniques 3nd data
base necessary o develop 4 rechmcally defensible
T™VDL." (/d at p. 60662 ) The Ciues assert the proper
wCONICAL CORGmOns a0 not exis, Iefeaing to the Lrash
TMDL's comment that “{e|xtensive research has ool
peen done on frash geneTauon ot the precise relationship
perween raifail and 118 deposition in WwaleTways.”

The Cines ignore the EPA’s derermunalion that @
TMDL may be calculated for teash us a poHutant. 1t up-
proved the Regionat Board's Trash TMDL, and had pre-
sty spproved 3 Uash TMDL for e East Furk of the
San Gubpel River (3vc Cid Cenle Regs. wr 235
3933 ) Thus, the Qs view hat the 1978 EPA reguld-
uon prombits 3 TVDL for wash is unfounded. TMDL's
Jur trash are relanvely €W, 1nd there 15 no cvidence 1t
1978 the EPA canternplated theis establishment

We find urelevant the Cities' discussion of the

. EPA's proposed July 2000 TMDL “rule,” as their federal

ToZisiEr CITATOR 15 not 3 regulation and merely concems
the 2003 withdrawal of a ruke that never ook effect
[+»*80) (68 Fed Reg 13608, 13609 (Mar (Y. 2U03)
(“The July 2000 mle wis controvarsial fom the oul-
ser'].} In August 200! the EPA delayed WmplemEnRLen
of the July 2000 sule for further consideranion, RONRE
that some local government officials argued "some pol-
jgants arc nol suiable for TMDL calculation.” (66
Fed Reg. 41817, 41819 (Aug o 2004y} Nothung 13 said,
nowever, abowt whether a wash TMDL s unsuytaple for
caleulanon, and again, the EPA Tas approved such
TMDL's. The withdrawal of the proposed July 2000 rule
lefy the existng rule regarding the establishmeny of a
TMDL in place. (33 USC § 1313(dHINC))

vV

APA Requiremenss

Lastiy, the Cines contend the mal court erted by
finding the Waler Boards did nov violale The APA. They
assert The July 289, 2002, “clanfication [*1435] memo-
randum” from the Regional Board to the EPA rmakes
substannve changes w the Trash TMDL regulation-the
mnclusion of the Esmary m the Trash TMDL and deaig-
nating an allocanon of zero for nonpoini peliurion
sources-viplarcs the nouce and heanng provisions of the
APA. The Cinies also contend the Trash TMDL and the
clanficanon memorandum {**+81] establish[] a reguia-
nom in violanon of the APA'S alements of 'clanity, Ton-
sisiency,’ wnd ‘necessity,’ as detined m [Governmensf
Code secrion 11349."

(20) The APA (Gov Code, § § 11340 et 1§,
11370) "establishes the pracedurcs by which staw agen-
cies may adope Tegulanons. The agency musl give e
public nouce of its proposed regularory acnon [cumanons);
issue a complete text of the proposed reguianon with 8
statement of the reasons for it [cuanton], give invereswed
parties an oppermmty 10 commeny on {**404} the pro-
posed reguianion [cuanon], 1eSpong 1 Whiung 1o pubile
comments [cianons); and forward a file of ail mawnals
on wiich the agency rehed in the regulalory process 10
the Office of Admnismanve Law [cuanon), «heh re-
views rhe Tegaldnion 1or consisenty with the law, clanty,
and necessity [cuutions}” (Tudewuter Marne Wolera,
Ine v Brudbhuw (1496, 14 Cul 4th 357 368 [59 Cutl
Rpir. d 186 ¥27 P 2d 2V6] ) “Qug purposs of the APA
s 10 ensurc thal those peTsons or ealtics whom 2 feguids
non wilh affect have 4 voice m s creanon Lotsnon]. 33

- well 38 nonce of The law's requuements s0 [**7%2] that

jhey can conform thew conduct accordingly [csation).”
(fd ulpp 363-369) ’
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135 Cal. App #th 1302, +;38 Cal. Rpw. 3d 373, %,
2006 Cal. app LEXIS 92, ++>, 2006 Cal Daily Op. Service 797

The APA does not apply 10 "the sdopnion or revision
of stare policy for water quality copwol’ unless ihe
1gency adopts a “policy, plan, of gindeline, o any Ievin
sion thereof " (Gov. Codr. ¥ 11353, subds (a), {bs(1})
The Water Boards contend that while the Trash TMDL
snd amendment addng o 10 the 1994 Basn Plan e
poiicies of plans covered by the APA, the clanificanon
memorandum is not because 1t does 1ot revise fhe ferms
of the Trash TMDL

We are nor fequired 10 reach the wssue, because as-

sumng the APA s applicable the Cines' posinon lacks

merit. As to the Esmary, we have derermuned the Trash
TMDL sufficientiy nouficd affecied parties of s inclu-
sion in the document as an impaed watey bady. Further,
we have determuned the load allocanon for aonpoint
sowrces of wash pollunion is aiso necessanly zero, and the
Trash TMDL is not required 10 metude implemenianon
. measures for nonpont SOUTCES. Accardingly, the clarifi-
cation memorandum 1S not germnane. ntd

a14 We deny the Warer Boards' June 16,
2003, request for judicial nouice.

[+++83] {*1436]

DISPOSITION

The judgment 5 afficmed nsofar as it 15 Based on
the Trash TMDL s violauon of CEQA, and on 3 rejeclion
of each of the issues the Curies rased in Their appeal The
judgment 15 reversed sasofar as i s based un the Trash
TMDL's luck of an assimilauve capacirty study, inclusion
of the Esmary 3s an impaired watcr body, and @
costbenefit analysis under Warer Code secnon 13267 ox
the consideration of economuc factors under Wager Code
secnoa 13231, and also mnsofar as i granis declaratory
relief regarding the purporied mclusion of nonnavigable
waters in the Trash TMDL.

The cowrt's posyudgment Order suaying the Trash

 TMDL's implementation schedule 18 affirmed. The par-

Tes are 1o bea their OWR CO3Ts on appeal

Mclnryre, ], and Irion, I, concuted.
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